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REPRESENTATION FOR INDIGENT DEFENDANTS 
FEDERAL CRIMINAL CASES 


I, LETTER OF TRANSMITTAL 
Fesrvary 1, 1960. 

To Members of the Committee on the Judiciary: ' | 
The sixth amendment to the Constitution requires that in all 
criminal prosecutions the accused shall have the right to assistance 
by counsel for his defense. However, the problem of providing ade- 
quate representation for indigent defendants in Federal criminal 
cases has engaged the attention of the Congress, the American bar, 
the judiciary, and others for a great many years. In order that the 
Congress should again have an opportunity to study this problem, 
and if necessary, to enact appropriate legislation, 1 introduced on 
February 5, 1959, a bill embodying the proposal of the Department 
of Justice to authorize the district courts to ep part-time or 
full-time public defenders or assigned and paid counsel for the 
representation of indigent defendants in criminal cases before those 
courts. 
On October 1, 1959, I addressed to all members of the Federal judici- 
ary, various officers and members of the American Bar Association 
and law school deans and professors an in a Am to their opinion of 
the suitability of the proposal made by the artment of Justice. 
This was done in wher that the Congress might have the benefit 
of a searching examination of this proposed legislation by the most 
knowledgeable and experienced persons in the American legal pro- 
fession. In response to my inquiry, I have received a great number 
of replies, and I have requ the staff of the committee to prepare 


a of these responses. 

I hope that you will find the digest interesting and informativ 
for it obviously contains the most comprehensive compilation o 
opinion on this subject yet collected. ile an enclosure accompany- 
ing my inquiry miggered the chairman’s sentiment regarding t. 
solution to this problem, the digest. does not contain any conclusions 
by the staff or by any of the committee’s members on the 
results of this study. This report is intended only to assist the 
committee and the Congress in considering the necessity for and the 
feasibility of legislation to provide for the representation of indigent 
defendants in the Federal courts. 


Emanven Chairman. .. 


| 


IL, THE STUDY 


| A, LETTER OF INQUIRY 
Ocroser 1, 1959. 


Dear : I am enclosing my bill which would provide a public 
defender system for the district courts of the United States. It is 
identical to the bill introduced into the Senate by Senators Wiley and 
Kefauver, passed by that. body, and presently under consideration in 
the House Committee on the Judiciary. Inasmuch as you are in- 
timately familiar with the shortcomings and strengths of our legal 
system, our committee would appreciate your opinion on this By sal, 

The problem of bein alge for indigent defendants, 
as you are aware, has been under study by various legal groups for 
many years, and several States and municipalities have already estab- 
lished the public defender office. Eheloost is a copy of my article on 
the subject, recently published in “Case and Comment,” in which I 
have attempted to summarize the background of the proposed legisla- 
tion. Perhaps this information may be of use to you in making your 


ponse. 

I hope that you will at your convenience write to our committee. 
Primarily, we would like to know whether the system embodied in 
my bill has merit, whether you prefer an alternative system, or whether 
it is your opinion that the present system of court-appointed, unpaid 
counsel for indigent defendants in our Federal courts provides fair 
and adequate representation. 

With kind personal regards, 

Sincerely yours, 
Chairman. 


B. HOUSE RESOLUTION 4185, 86TH CONGRESS, 1ST SESSION 


IN THE HOUSE OF REPRESENTATIVES 
Fersrvuary 5, 1959 


Mr. CELLER introduced the following bill; which was referred to the Committee 


A BILL 
To provide for the representation of indigent defendants in criminal cases in 
the district courts of the United States 
| Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title 18 of the United States Code, sec- 
tion 3006, is hereby amended to read as follows: 
“§$ 8006. Public defenders ; representation of indigent defendants 


“(a)i Each United States district court may appoint a public defender at each 
place where terms of court are held. Whenever a district court is satisfied that 
the number of cases assigned to a public defender is greater than can be con- 
veniently conducted by him, it may appoint one or more assistant public de- 
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fenders. The. public defender with the approval of the court may appoint 
necessary clerks as approved by the Director of the Administrative Office of the 
“United States Courts. Public defenders or assistant public defenders may be 
full-time or part-time officers as the volume of work in the judgment of the 
court requires. 
“Whenever a court in which there is a public defender is satisfied that a per- 
son charged with a felony or misdemeanor, other than a petty offense, as defined 
by section 1 of this title, is,unable to employ counsel, it shall assign the public 
‘defender to act as counsel. Where there are indigent defendants with such 
conflicting interests that they cannot all be properly represented by the same 
counsel, the court may appoint counsel separate from the public defender for 
one or more of them and provide for the compensation and. reimbursement of 
expenses of such counsel in the same manner as is provided for counsel ap- 
inted under subsection (c) of this section. The public defender shall act as 
counsel for each defendant to whom he is assigned at every stage of the prosecu- 
‘tion, unless after the assignment the court is ‘satisfied that the defendant is 
able to employ other counsel. Each district court may adopt appropriate rules 
governing the conduct of public defenders subject to general regulations on the 
‘subject, which may be adopted by the Judicial Conference of the United States. 

“(b) Each public defender and assistant public defender shall be paid a salary 
based upon the service to be performed, not exceeding $10,000 per annum, to be 
fixed by the Judicial Conference of the United States. He shall also be reim- 
bursed for expenses necessarily incurred by him in the performance of his duties 
‘when approved by the district court. 

“(e) Ifa district court in a district not having a city of more than five hundred 
thousand population considers that the representation of indigent defendants in 
criminal cases\can be provided for more economically by the appointment of 
counsel than by the appointment of a public defender, and no public defender is 
appointed ; or 
- “Tf a district court in a district having a city of over five hundred thousand 
population so considers, the judicial council of the circuit approves, and no public 
defender is appointed; the court may appoint counsel for indigent defendants 
in particular cases. Counsel so appointed may be compensated in amounts deter- 
mined by the court upon the conclusion of the service, at a rate not in excess 
of $35 a day for time necessarily and properly expended in preparation and 
trial of the case, and may be reimbursed for expenses reasonably incurred in the 
representation and approved by the court. The aggregate amount expended for 
compensation and reimbursement of such counsel in any district may not exceed 
$5,000 in any fiscal year. 

“(d) A public defender or counsel appointed by the court who represents an 
indigent defendant in a criminal case in the district court shall also represent 
him in appeal proceedings if either the district court or the, court having juris- 
diction of the appeal considers that there is reasonable ground for appeal and 
so directs. Services of the nature specified in this subsection rendered by a 
public defender are part of his duties and shall be performed without other 
compensation than his salary. Counsel appointed in the particular case may be 
compensated for such services in the measure specified in subsection (c) for such 
counsel and be reimbursed for their expenses. Sums so paid for compensation 
and expenses of services on appeal are included in the maximum limit of $5,000 
in any fiscal. year imposed by subsection (c) in the respective districts from which 
the appeals are taken. 

“(e) There are authorized to be appropriated to the United States courts, 
out of any money in the Treasury not otherwise appropriated, sums necessary 
‘to carry out the provisions of this section... The salaries and expenses of public 
defenders and assistant public defenders and compensation and. expenses of 
attorneys appointed by the courts to represent defendants in particular cases, 
above provided for, shall be paid out of appropriations available therefor under 
a supervision of the Director of the Administrative Office of the United States 

urts. 

“(f) The term ‘United States district court’ as used in this section shall 
include the District Court of the Virgin Islands, the District Court of Guam, and 
the district courts of the United States created by chapter 5 of title 28, 
United States Code.” 

Sec, 2. The analysis of chapter 201 of title 18, United States Code, is amended 
by striking out item 3006 and inserting in its place the following item: . 


“3006. Public defenders ; representation of indigent defendants.” 


(©. ARTICLE BY THE CHAIRMAN ON THE SUBJECT, “TO MAKE THE RIGHT 
_ TO COUNSEL A REALITY,” PUBLISHED IN THE JULY-AUGUST 1959 ISSUE 


At long last it seems likely the 
of veviding legal assistance to indigent defendants in 
Federal courts. The present haphazard system of assigning counsel, 
usually inexperienced and nearly always reluctant, to at feast one- 
fourth of the 35,000 persons accused of crime annually by the burgeon- 
ing Federal investigative agencies, has been too long on the consciences 
of ndges, lawyers, and the Con 

bill that answers all valid objections to a nationwide system of 
public defenders or reasonable payment to lawyers assigned to defend 
indigent persons has been introduced in the House of Representatives 
Be is writer. A broadly similar bill has been proposed in the 
| te jointly by Senator Jacob K. Javits of New York and Senator 
Estes Kefauver of Tennessee. 

It is proposed that the larger Federal courts, like those in New 
‘York, Chicago, and Los Angeles, appoint a skilled and experienced 
lawyer to be paid from Federal ds an amount not to exceed 
$10,000 a year. This —. compares with a range of $12,500 to 
$20,000 a year paid the U.S. attorneys. Where a full-time public 
defender is not required or would not be economical the court may 
appoint counsel on a case-by-case basis and pay them at a rate not 
to exceed $35 for each day spent on preparation and trial. The bill 
has other incidental features relating to administration of the pro- 
gan a pa ment safeguards which will assure cautious check by 

udicia 


ference, the Budget Bureau, and the Appropriations 
Committees. 


Justice miscarries, of course, if there is any taint of unfairness 
which occurs when the defendant is perfunctorily pleaded guilty or 
every lead that establishes his innocence is not exhausted. As the late 
Judge Jerome Frank has said, the prosecutor is usually supplied with 
ample funds;and: 

For him Government investigators will scour the world, if necessary, to find 
‘a missing witness or documents that will aid the prosecution. Usually he can 
afford to hire all the experts he needs. In such circumstances, the odds may be 
all against the poor man, unaided by investigators and experts. How can we 
say, with a straight face, that such a man has a fair trial? The truth is that, 
because of poverty, he may receive a shockingly unfair trial. M 

The American ep of justice is, of course, grounded on. adver- 
sary procedures. Out of contending forces and conflicting argument 
substantial justice is somehow expected to emerge—not ——. 
justice, mind you, but “substantial” justice as the phrase goes in legal 
jargon. When the impoverishment of the accused prevents him from 
securing competent counsel, witnesses, psychiatrists or other experts 
where indicated, he must enter this dont with his arms virtually 


Binioned behind him. The adversary procedures of American jus- 
ice work only when the advocates on each side present their cases 
with equal vigor, backed up by fairly equal resources. 

It is little wonder that numerous court-appointed attorneys who 
have no funds except their own to run down cases and leads habitually 
elect to forego this uneven battle. With their income dependent on 
paying clients, more often than not they plead their indigent clients 


_ OF CASE AND COMMENT 
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ilty. During 1957, 90 percent of the 26,254 persons convicted in 
courts were guilty. 

This 90 percent seems a high re however you view it. Even 
taking into account the well-established fact that some emotionally 
disturbed people will plead guilty when they know no more about 
the crime than what they have read in the newspapers, and that others 
may plead guilty to protect a loved one from disgract, it is still high. 
Equally startling is the fact that of those who do plead guilty about 
three-fourths enter this plea without any legal assistance whatsoever. 

Contrast this with the tactics of a knowled le, experienced and 
well-paid counsel. He will, of course, carefully investi the facts 
before he permits his client to enter a plea of any kind. Even then 
he will not plead the defendant guilty if he thinks there may be some 
point of law he can later appeal or if he can prolong the trial to the 
ase where the judge will commit error. Some shrewd criminal 

wyers may try to confuse the jury or get a guilty man off through 
appeal to prejudice or resort to some trick. 

d what of the unpopular defendant whose crime is so repugnant 
that whoever defends him can scarcely escape besmirchment? It is 
understandable that an atto assigned such a case, panty on 

ain of incurring the court’s ill will if he does not comply, will be 
fhearted in his defense efforts, or will persuade the prisoner, 
where the penalty is less than death, to plead guilty. 

Even where the defendant insists on a plea of not guilty, the per- 
formance of his court-appointed attorney may be quite indifferent. 
On October 7, 1943, Thomas A. Hillman, represented by court- 
appointed counsel, was found guilty of the crime of rape and sentenced 
to the Indiana State Prison for life. During the trial, at which he 
Blesded not guilty, his counsel made no argument in his behalf and 

id not even request that the proceedings be taken down by a court, 
reporter. The counsel subsequently offered the lame excuse that he 
was so convinced of his client’s innocence that he felt a conviction 
would be impossible. When the case was appealed to the Indiana 
Supreme Court by another attorney, that court observed : 

The service rendered by the pauper attorney for his client in the instant case 
does not indicate that he was competent to defend one charged with crime. 
The services rendered, if any, were wholly inadequate. Appellant could not 
have been worse off if he had no attorney at all. The appointment of such an 
incompetent attorney, and his failure to render any actual service to client, 


falls far short of our constitutional requirement, that the defendant has a 
right “to be heard by himself and counsel.” It has the elements of an ex parte 


trial. 

An overwhelming body of opinion indicates that the present system 
of assigned counsel in Federal courts is unsatisfactory and sometimes 
in fact a'mockery.. The conference of U.S, senior circuit. judges has 
said of the present system: | 

To call on lawyers constantly for unpaid service is unfair to them, and an 
attempt to do so is almost bound to break down after a time. * * * Too often 
under such circumstances the representation becomes little more than a form. 
eee that. at re Judicial Conference meeting of March 

agreement was reached to support legislation for representation 
of indigent defendants. 


. 
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It is to be remembered also that under this system of assignment, 
indigent defendants, for lack of counsel, are usually blocked from 
=e their cases, regardless of merit. In one Midwestern court 
only one such appeal occurred over a period of 20 years. Yet: it is: 
standard practice for smart and expensive attorneys to appeal the 
cases of their well-heeled clients. hey 

Some kind of system of paid counsel for indigent defendants in: 
Federal courts has been recommended repeatedly by every Attorney 
General of the United States over the past 25 years, including Homer 
S. Cummings, Frank Murphy, Robert H. Jackson, Francis Biddle, 
Tom C. Clark, J. Howard McGrath, James P. McGranery, Herbert 
Brownell, Jr., and William P. Rogers. 

The American Bar Association and many local and State bar asso- 
ciations have pleaded for some relief from the system of unpaid 
assigned counsel. The Los Angeles Bar Association has »passed a: 
resolution that the representation guaranteed by our Constitution 
should properly be a cost of the administration of justice rather than 
of the individual lawyer or lawyers ore to represent. indigent 
defendants, and the San Francisco Bar Association, in making a 
similar representation to the Congress, asserted that the present. sys- 
tem has worked “a great hardship on a limited number of attorneys.” 

The strange anomaly that the Federal court’s jurisdiction to try 
the thousands of indigent defendants hinges upon the availability 
of free counsel has been pointed out by Paul W. Williams, former 
U.S. Attorney for the Southern District of New York. He urges 


this jurisdictional requirement should not be satisfied on any hit-or-miss basis, 
but by some Federal and State recognition of the problem. 


In 1952 Mr. James V. Bennett, the Director of Federal Prisons, 
wrote: 


My strongest reason for advocating the public defender is because I believe 
that he can be of untold value in shaping the attitudes of the prisoner. The 
correctional process cannot begin to operate until somehow the bitterness and 
antagonisms which are more often than not engendered by the legal process 
are overcome. Men approach the ordeal of a battle in the criminal courts, 
stirred and bewildered by a deep and undefinable fear, and despite outward 
appearances they go through it in a chaos of torment. It is in this hour of a 
man’s greatest weakness, his greatest fear, and greatest need for honest. guid- 
ance and counsel that the law submits him to a legal duel and to vilification of 
himself which might well appall the strongest mind. It is small wonder then 
that frequently the prisoner leaves the courtroom with his heart pouring. forth 
hate and venom. Since rehabilitation to be true and lasting must come from 
within, nothing can be done with him until he has been purged of this rancor. 


Chief Justice Earl Warren has also observed that he had— 


had the very satisfying experience as district attorney of working for 10 years 
with the public defender. His office eliminated much of the sordidness that 
prevailed around the police courts, and because of his fair-mindedness and 
public-spirited attitude, it was possible to do many things for the rehabilita- 
tion of prisoners that could not otherwise have been done, — 

- Yet there have been some objections to the public defender office. 
Some say it would be costly.. But the State of Connecticut, which has 
adopted the system, spends only 2 cents a year per capita on all costs 
involved in operating it. Former U.S. Senator John A. Danaher. 
now circuit judge of the U.S. Court of Appeals for the District of 
Columbia, told the House of Representatives that “the cost is so 
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negligible, it does seem niggardly indeed that the Federal Govern- 
ment should lag in this particular.” 

The tiny costs of the system provided by the proposed bill would be 
more than offset by the a savings it would bring about. No 
experienced prosecuting attorney would deny that a trial is unduly 
drawn out when the accused must conduct his own defense or when 
he must be defended by an incompetent or tyro attorney. A trial of 
this kind is highly expensive. When the trial period can be reduced 
by even.1 day by virtue of an able and well-prepared attorney for 
the defense as well as for the prosecution, the $35 which may have 
been pele the indigent defendant’s counsel has actually been reim- 
bursed to the Government many times over. ail’! 

Other persons say the public defender system sounds socialistic 
to them. Herbert Brownell, Jr., while Attorney General of the 
United States responded aptly : exe 

* * * it seems to me almost amusing that a bill that provides payment for 
individual lawyers for work heretofore and presently done by them for nothing 
should be labeled socialistic. To be-paid for one’s work or services. sounds 
much more like capitalism to me than socialism * * * it is no more socialism 
than a city hospital or a police department or a fire department, in my opinion. 
This from the prosecution side of the fence. 

Certainly the vice president and general counsel of the Ford Motor 
Co. is no socialist and yet he has pointed out that a system for pro- 
viding counsel to accused persons who are unable to pay legal fees 
is not charity but a means of insuring that all citizens will have 
access to legal process, a basic ingredient of justice. © «... 17) 

The Eisenhower administration has already gone on record in favor 
of the public defender. The sixth amendment reads: 

In all criminal prosecutions, the accused shall enjoy the right * * * to have the 
assistance of counsel for his defence. 

If the guarantee of this amendment is to be meaningful for those who 
cannot afford to retain competent counsel, the community must under- 
take the responsibility of providing and paying for necessary defense’ 
counsel just as it provides and pays for prosecution staffs. oT 

We have equipped our prosecuting agencies with formidable and 
efficient machinery. We should be able to furnish the destitute ac-. 
cused a measure of assistance which will assure him a fair break. . 

The following States have adopted in criminal cases a public de- 
fender system in some form: California, Connecticut, Florida, Tlli- 
nois, Indiana, Massachusetts, Minnesota, Missouri, Nebraska, New 
York, Ohio, Oklahoma, Pennsylvania, Rhode Island, Tennessee, Vir- 


ginia. Puerto Rico and the Canal Zone have done likewise. 


IIL. STATISTICAL SUMMARY OF REPLIES 
A. PREFATORY NOTE 


A total of 545 responses to Chairman Celler’s letter were received, 
164 from Federal judges, 80 from law school deans and criminal law 
rs, and 301 from members of the American Bar Association. 
he replies contained various nuances of opinion, but they fitted gen- 
erally into three major categories: (1) Responses favoring legislation 
sa by the bill, many of which were accompanied by suggestions 
or improving the language or adding further provisions; (2) re- 
— favoring an alternative method of providing counsel for in- 
gent defendants or favoring only a portion of the proposed legisla- 
tion ; and (3) responses opposing any legislation on this subject. 
The three categories of responses are presented statistically below. 
These statistics are given merely as an overall summary of the nature 
of the responses, and are not intended to represent the different shades 
of opinion with precise mathematical accuracy. However, the tabu- 
Jations do reflect the relative weight of opinion. 


REPLIES CONCERNING H.R. 4185 
All replies : 


lies fa legislat 
Replies favoring eeisiation on this subject 


di 4185... .--- 1 
Total favorable__ 520; 95 
opposing legislati - 25 5 
Total replies. ahh 545 100 


. Replies from Federal judges: 


Replies favoring legislation on this subject: 


Preference for a different approach or a portion of H.R. 4185_....-..----- 9 5 
Total boxe 154 94 
Replies opposing new legislation...............-.---.---.---.-------.-.------ 10 6 


140 of whom offered suggestions and recommendations for improving the language or adding further 
provisions to the bill. 
8 


1188 of whom offered suggestions and recommendations for improving the language or adding further 
provisions to the bill. . 
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Replies from law school deans and criminal law professors: 


Number Percent 
Replies favoring legislation on this subject: : 
for a different approach or a portion of H.R. 4185___---.------ 3 4 
Replies opposing new legislation... 1 1 
140 of whom offered similar suggestions. 
Replies from members of the American Bar Association: 
Number Percent 
Replies favoring legislation on this subject: 
Preference for a different approach or a@ portion one ee 20 \7 
Replies opposing new 
Total 100 


1 108 of whom offered similar suggestions, 


‘ 


IV. DIGEST OF REPLIES* 
A, ENDORSEMENTS 


1. (a) Federal judges who favored the enactment of H.R. 4185 sup- 
ported their position as follows: 


(1) The members of the Judicial Conference of the United States, including 
both trial and appellate judges, endorsed the proposal embodied in H.R. 4185, 
and urged its early approval by the Committee on the Judiciary and passage by 
the House of Representatives. 

My own experience has long ago convinced me that a major weakness in the 
administration of justice in the Federal courts is the lack of some form of public 
defender system to represent poor persons charged with crime. Not only is there 
no provision for such counsel, but there is no provision for the reimbursement 
of ordinary expenses incurred in investigating the facts and preparing for trial. 
The result is that many persons who are genuinely unable to afford a lawyer 
are indicted and prosecuted in our U.S. courts with minimum voluntary-type 
representation. 

It seems to me that we should, as a nation, be unwilling to tolerate a proce- 
dure by which an indigent defendant may be brought to trial without adequate 
representation. I believe that most informed persons are of the belief that the 
present system is not adequate. 

Along with the other members of the Judicial Conference, I believe that the 
proposal embodied in your bill is a start in the right direction, and I am hopeful 
that the legislation will soon be enacted. 

(2) The bill is highly commendable. It is badly needed in order to replace the 
present haphazard system of assigning counsel to represent those accused who 
are unable to pay. 

I know from experience that it is a great burden on the courts to see that 
adequate representation is obtained for the many indigent prisoners brought 
before them. 

Your proposal, I believe, is in harmony with Supreme Court decisions protect- 
ing civil rights, in all of which decisions I am wholeheartedly in accord. 

I sincerely hope that the bill will become law. 

(3) At the outset, I wish to advise you that I am heartily in favor of your 
proposal. It is time that our sterile promises of equal justice for rich and poor 
alike be quickened into life. 

Your proposed bill appears to be well planned and provides enough flexibility 
to work both in the large urban areas and in the rural ones as well. It demon- 
strates a great deal of thought and research of the subject. 

It has been my observation that the district courts earnestly attempt to obtain 
adequate representation of the indigent, but at best it is a hit-and-miss system 
and never really meets the problem. 

(4) Based on 6 years’ experience as a U.S. district judge the present system 
of appointing counsel to represent indigent defendants is highly unsatisfactory. 
The fact is that judges are reluctant to appoint busy, highly qualified lawyers. 
The reason is that such lawyers are too often unskilled in the criminal prac- 
tice and further, a judge realizes that to compel them to engage in the defense 
of a defendant is to require them to devote their valuable time free of charge. 
The result is that young and inexperienced counsel are usually appointed. 
These young men do a fair job but very often the defendant does not cooperate 
with them, with the result that the defendant is inadequately represented. 
I think the answer to the problem is the public defender. Your bill covers the 
subject matter. 


1 Names of the letterwriters have been withheld because it was not indicated in the 
letter of inquiry that their submitted material would be published as a public document. 
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(5) Your proposed bill, in my opinion, covers the objective sought by prac- 
tically all the courts in metropolitan areas. The bill will certainly be a starter 
and after it has been in operation for a reasonable length of time, if enacted, 
it should be fairly easy to provide for amendments as necessity requires. 

It is quite apparent that you fully recognize the need of providing adequate 
representation for indigent defendants. I believe that by providing a public 
‘defender the costs will be offset by the saving of judicial time and other ex- 
penses connected with the many maneuvers employed by defendants in far away 
institutions, who have to be brought back to court for further action. To cite 
a couple of recent experiences our court has encountered: One defendant sent 
to MeNeil Island filed a petition under section 2255 claiming that he had not been 
adequately represented at the trial. At the hearing under section 2255, the 
young man representing the defendant admitted his inadequacy. The judgment 
had to be set aside and the court is faced with the expense of another trial. 
Still another striking complaint is a case I have in my court at the present time. 
The defendant was tried by a jury and was convicted and I am about to set aside 
the verdict on the ground that he was inadequately represented. In other words, 
I feel that if this defendant had been properly represented the verdict would 
have been different. I have advised the U.S. attorney that I am going to set 
aside the verdict, as I will not send a man to a penitentiary if I am not satisfied 
of the defendant’s guilt. 

I want to express my personal appreciation for your great interest in seeing 
that indigent defendants are adequately and properly represented. Most of the 
indigent defendants are represented by young men of little or no experience in 
criminal practice, so you can see how unfairly the scales of justice are balanced. 

(6) I think your bill is an admirable one. I have long thought that some 
such measure was necessary. 

There are of course in some cities a good system operated by legal aid 
societies and I always felt that those should be encouraged. They do not, 
however, cover many, Many areas and the nationwide need is very great. 

I think your bill is wise in not making the public defender system mandatory 
but leaving some discretion in the district court or in the district court or 
judicial council of the circuit court to install it or use some other system. 

I think your provision for an alternate system under which lawyers will be 
paid is also a good one. I thank you for calling the bill to my attention and I 
congratulate you on the statesmanlike measure which it espouses. 

(7) Years ago I was inclined to think that provision for any sort of compensa- 
tion to attorneys assigned to represent indigent defendants in criminal cases 
was a mistake. My reason for this was that I thought it a good thing for the 
‘members of the bar to become accustomed to shouldering this burden them- 
selves, but also because I feared that the appointments would become political 
and the indigent defendants get a very poor quality of defense. Since these 
early views a lot of water has gone over the dam and I am persuaded that a 
properly compensated public defender system is the best solution. Experience 
has certainly demonstrated this in Connecticut and elsewhere. 

The safeguards provided in your bill seem to me to be adequate and the 
overriding control by the Judicial Conference of the United States is most re- 
assuring. 

Accordingly, I am happy to say that I am completely in accord with your 
views and am enthusiastically in favor of the bill. 

(8) Provision for furnishing counsel to indigent prisoners is urgently needed. 
I believe this bill will meet all of the requirements. I like the feature of the 
bill that as on alternative to a public defender, counsel may be appointed and 
compensated in individual cases. 

(9) Having practiced 20 years in Minnesota, where a public defender system 
is an old and established institution, I am in sympathy with the efforts to get 
this aspect of our system out of the horse-and-buggy era. It is no more feasible 
to use a case-by-case appointment of unpaid counsel in a city like Washington 
than it would be to have a yolunteer fire department. The basic difference is 
that in the latter we would feel the fire sooner. 

(10) Under the present system in effect in our district, when a defendant 
appears before me and asks that counsel be appointed to represent him, I resort 
to a list of young lawyers who have previously indicated that they are desirous 
of accepting appointments to represent indigent defendants. This list is com- 
posed of honorable and capable young lawyers who are getting along fairly well 
in their practices but who are anxious to obtain experience in the handling of 
legal matters and in trial work. They are diligent, intelligent and conscientious 
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in the assignments that are given to them; however, they are inexperienced and 
usually what they lack in experience they make up for in application to the task 
at hand, but this is not a substitute for experience, particularly in the trial of 
criminal cases where they are opposed by assistant U.S. attorneys with years 
of trial and courtroom experience so that, actually, the representation afforded 
the defendants is not fair and adequate under these particular circumstances. 
To remedy this situation it seems simple in that it would only require the ap- 
pointment of attorneys older in the practice and with substantial trial experience. 
However, the attorneys who fit this classification have the experience but fall 
short in devoting sufficient time and investigation to the work at hand, so that 
under this system the appointment of older and more experienced attorneys does 
not, in the great majority of cases, provide fair and adequate representation. 

In view of the foregoing conclusions, I not only feel that the system embraced 
in your bill has merit, but I also feel that it is badly needed, particularly in the 
large cities, and I am completely in favor of the appointment of a public de- 
fender for (this district) and look forward to the successful passage of this 
much needed legislation. 

' (11) * * * I would like to say that I consider this one of the most important 
pieces of legislation in connection with the administration of justice in the Fed- 
eral courts that has ever come before the 

Indigent defendants in criminal cases, in my opinion, simply do not generally 
get the kind of representation that they should have. We have to call upon the 
local bar for volunteers to represent indigent defendants, and, of course, this 
is more or less an imposition on the legal profession. In my view, an attorney 
should not be expected to donate his service to the public welfare when often 
the time required is considerable. 

In addition, a public defender, such as your bill will provide, should be better 
able not only to represent properly accused persons, but trials of indigent defend- 
ants will be speeded by a regular defense counsel charged with the duty of pre 
paring the defense for each such defendant. 

I think that this legislation will provide a long-needed improvement in the 
administration of justice in criminal cases. I am glad to endorse wholeheartedly 
this legislation. 

(12) In my opinion the present system of court appointed unpaid counsel for 
indigent defendants does not provide fair and adequate representation in every 
case. Naturally, there are cases where lawyers give as much or more attention 
to the case than they would give for a fee. However, in many instances the 
appointed counsel does not feel that he can afford to make expenditures neces- 
sary for a proper investigation. 

Under the circumstances I am in entire accord with the provisions of H.R. 
4185, providing for a public defender where justified and for payment of ap- 
pointed counsel where a public defender is not justified. 

(18) I am glad to know that someone has given serious consideration to the 
appointment of a public defender in our major metropolitan Federal district 
courts. As you are probably aware, we have (in this city) an indigent panel 
from which counsel are selected to represent defendants in criminal actions. 
Although supervised by an experienced practitioner, the panel is composed in 
the majority of lawyers just out of law school and newly admitted to the bar. 

_As a matter of fact, the lawyers have on several occasions explained to me (or 
to the jury) that this was their initial trial experience in any court. 

Although there are exceptions, it would appear to me that generally speak- 
ing this type of representation is not a full protection of the defendant’s rights. 
These youngsters do the very best they can, but youthful zeal cannot take the 
place of experience. 

Of course, the public defender system will increase the budget of the Depart- 
ment of Justice. The long-established rule that a defendant is entitled to coun- 
sel at every step of the proceedings has been extended to include “adequate” 
legal representation. Often we have applications for modification of sentence, 
new trial, or to set aside the Judgment, upon the ground that appointed counsel 
in the case did not “adequately” represent the defendant. The cost of handling 
these proceedings after judgment would certainly be decreased if indigent 
defendants were adequately represented by a public defender at the time of plea, 
trial and sentence. 

..I can see great merit in your bill and trust you will be able to make satis- 
factory with it during the next session of Congress... _. 

. (14) I have had the feeling, both as a practitioner and as a judge, that the 
voluntary, unpaid representation of indigent defendants upon appointment of the 
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court has been a great and praiseworthy contribution of the legal profession to 
the administration of justice. Unlike the experience of some judges, mine in 
this district has been that the quality of the representation under the existing 
system has been high and, generally speaking, the rights of the defendant have 
been effectively safeguarded. 

Nonetheless, there have been within my experience many hardships and in- 
equalities resulting as far as counsel themselves are concerned, particularly 
among the younger members of the bar who can ill afford to make the con- 
tributions in time expected of them. 

I certainly favor the provisions of the bill providing the compensation to attor- 
neys appointed by the court. I believe that the rate provided, although very 
moderate, will obviate the greatest part of the hardship encountered by attorneys 
under the present system. 

The alternate provisions for the appointment of a public defender will be 
beneficial for many districts. In view of the flexibility, and because on the basis 
of one system or another it will meet a real need in every district, I believe that 
the bill in its present form should be adopted by Congress. 

(15) I am quite interested in the objective of your committee in regard to the 
providing of a public defender, or at least paid counsel, for indigent defendants 
in criminal cases. In my opinion the present system in the U.S. district 
courts has been unsatisfactory, as court-appointed unpaid counsel for indigent 
defendants seldom results in adequate representation for such defendants. 

In Alaska we have been very fortunate because, having operated as a terri- 
torial court and now continuing to function as before under the Statehood Act 
during the transition period, we were permitted to pay counsel a nominal fee 
from our fund “C” which was made up of revenue produced by the court, and 
I feel that this resulted in much better representation for the indigent defendant. 
Our rules provide for the payment of $50 if a misdemeanor, $150 in a felony 
(except in capital cases, where $250 is allowed). When the statehood transi- 
tion is completed the State courts will probably also pay similar amounts, but 
the new U.S. Federal court will have to compel attorneys to represent indigent 
defendants without pay and it is going to be a hardship on everyone, because 
~s the bar being used to receiving compensation when they represent indigent 

endants. 

(16) I am in favor of H.R. 4185. Insofar as (this district) is concerned, the 
representation of indigent defendants could be provided for more economically 
by appointment of counsel in individual cases, and the alternative provided in 
subsection (c) would no doubt be followed. 

During my own experience on the bench during the past 244 years I feel that 
all indigent defendants received adequate representation under our present 
system. One of the truly rewarding experiences of my own service on the bench 
has been the wholehearted cooperation I have received from members of the bar 
in this important public service. On the other hand, I can recall a few cases 


-* * * which have been handled by court appointed counsel at considerable 


personal sacrifice. 

In fairness to the lawyers, and particularly the younger members of the bar, 
who regularly represent indigent defendants by court appointment, H.R. 4185 
should be enacted. 

(17) Replying to your letter of October 1, I have been familiar with, and fo}- 
lowed the bills for the setting up of a public defender system in the Federal 
courts. In the city where I sit * * * we are confronted with a real problem 


and I think the bill is excellent and would be workable here as well as else- 


where * * *, 
We have a great burden of narcotic cases involving marihuana and heroin 


imported across the border as well as sumggling of aliens, parrots, and pills 


in various degrees. The majority of these defendants come from outside our 


division, with the result that I think we have a higher criminal load per capita 


than most of the other divisions or districts with a similar population. 

The population of (this county) is 1 million and I would guess the adjoining 
county at 50,000 or 75,000. In this county we have a total of 700 lawyers, with 
a far smaller number in (adjoining) county. 

The net result is that we are forced to place an extremely heavy burden 
on the members of the bar of this community in defending indigent cases. In 
Los. Angeles; our central division, it is possible to recruit an indigent commit- 
tee of the Los Angeles bar to undertake the appearances at arraignments and 
pleas, sentences, and trials, and this committee of 25 or 30 lawyers is able to 
carry on the work generally without calling upon other members of the bar. 
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In (this county) by contrast, we haye to keep going down the entire list of 
lawyers in order to secure representation for these defendants. I might add, of 
the 700 lawyers in the county who are members of the State bar, many of course 
are not in the active practice of law, but working for title companies, banks, etc., 
and 175 or more of the total members of the bar come from cities outside of (this 
district) and some very distant, which makes it difficult to use them on appointed 
cases. 
In my thinking, your bill is excellent in providing the alternative between a 
system of compensating lawyers and a system of an appointed public defender. 

The various districts and divisions of our judicial system vary greatly in popu- 
lation and amount of criminal work, and without such an alternative provision, 
I cannot conceive of a workable public defender bill. 

In my opinion the bill should be adopted and made law, and I am confident 
the bar of this community will support it wholeheartedly. 

(18) I am personally in favor of the measure. We definitely need this legis- 
lation. 

(19) I have received and studied your bill which would provide a public de- 
fender system for the district courts of the United States. It is an excellent 
bill and I hope that it will be passed at an early date when the new Congress 
comes in. 

The problem of providing a person without funds with proper legal assistance 
is an old one, and I have often felt that it was an imposition to ask members 
of the bar to serve in this capacity, especially when the matter involved con- 
siderable drain on their time and energy. I have no alternative system to sug- 
gest and feel that passage of this legislation would fill a very urgent need. 

(20) I believe that your bill is a step forward and I hope the Congress will 
see fit to pass it. This court has been very fortunate in that our clerk has been 
able to secure lawyers to represent indigent defendants without remuneration. 
Many of the young lawyers so appointed have put in a great deal of time and in 
a few instances have taken appeals to the circuit court at their own expense. 
From our experience to date, I would favor the appointment of lawyers as the 
eases arise on a per diem basis rather than the appointment of a public de- 
fender. This expedites the trial of the cases. Your bill gives the court the 
option, with the approval of the judicial council of the circuit, of appointing a 
public defender or making individual assignments. 

I do not know whether other districts have been as successful in securing the 
services of unpaid counsel as we have but regardless of our success in this re- 
spect, I strongly favor the passage of this bill. 

(21) I personally am much in favor of this bill. 

(22) I am in thorough accord with your bill and think it is a meritorious 
one. I have had enough experience in large cities to see the value of a public 
defender to represent those who are charged with crime, rather than having 
this duty imposed upon lawyers who are willing to perform the duty without 
compensation. In the larger cities, of course, it is a matter of common knowl- 
edge that the bar association provides a legal aid organization which under- 
takes the defense of these indigents, but that is not fair to the lawyers who 
are called upon to do this. It is my experience, however, in my own district, 
as well as the cities in which I have presided, that fair and adequate representa- 
tion is provided for these indigents. In my district I know it is, as I always 
appoint capable and experienced lawyers, versed in criminal law, to defend 
these indigents, but that is a hardship upon these attorneys, even though they 
willingly accept the appointment and perform their duty as if they were paid. 
I think your bill is well drawn so as to take care of the large cities on a salary 
basis, as well as to take care of the indigents in districts where the cities are 
smaller on a fee basis to be fixed by the judge, not in excess of $35 per day. 

(23) Every person, rich or poor, is entitled to effective and competent legal 
representation in all judicial proceedings, more especially in criminal prosecu- 
tions. This representation can best be assured under a system where the ap- 
pointing or selecting of lawyers to represent indigent defendants in criminal 
cases is uniform and the lawyers representing such persons are paid for their 
services on a more or less uniform basis, applicable to all pertinent Federal 
courts in the United States, both nisi prius and appellate. I go further than 
that and would make such a system or plan also applicable to the municipal 
court for the District of Columbia, where a very large number of lawyers are 
also appointed to represent indigent defendants in criminal cases. 
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The problem as to what is the best plan and method of securing competent 


and effective legal representation for indigent defendants in criminal cases 


and the method of assuring reasonable compensation for such counsel, has re- 
ceived considerable study by the Judicial Conference of the District of Columbia, 
the various bar associations here in Washington, and the Legal Aid Commis- 
sion for the District of Columbia. I understand that the conclusions reached 
by these groups have been reported to you. 

As I see it, the legislation which you have introduced (H.R. 4185) is certainly 
a step in the right direction, although it may not completely solve the problem 
existing in the District of Columbia. 

(24) I am very much in sympathy with this bill. Like all other trial judges 
I attempt to furnish each indigent defendant with counsel. I recognize that 


in appointing young lawyers they probably lack experience to give the defendant 


the best possible advice but on the other hand experienced lawyers do not care 
to waste their time in representing this type of defendant. I wrote a rather 
extended letter to the Junior Bar Association relative to this matter and I 
understand my letter was sent to your committee. I have set forth in that 
letter my views favoring this legislation and the great inconvenience to some 
lawyers appointed in protracted cases. 

(25) I think that the objectives of your bill are splendid. * * * 

I have heard some general comment that the district courts should not select 
the defender, on the theory that the average district judge, when he is done 
with the case, might think there should be no appeal, and so the public defender 
ought not to be under the leverage of the district court. 

However, I think the system would be wrong to have the President, through 
the Attorney General, make the appointments, and I do not believe this power 
should be delegated to judicial councils of the circuits, even though it may 
eventuate that district court judges are given representation on circuit councils. 

So I just cannot see any better place to put the appointments than in the 
district courts. 

(26) I am wholeheartedly in support of the principles embodied in the bill. 
In my judgment the present system fails to provide fair and adequate representa- 
ti 


on. 

(27) In ny opinion, this legislation has been very badly needed for 
years. * * 

I think, in the main, the present bill embodies many of the principal features 
of the former bill, but your bill contains some features relating to administration 
of the program that were not included in the former bill, and which, in my 
judgment, are very badly needed. 

(28) Answering the questions contained in the last paragraph of your letter 
without regard to their order, I am very much dissatisfied with our present 
system of court-appointed, unpaid counsel. Each time I ask an attorney to 
defend some indigent person I feel that I should in some manner compensate 
that attorney, but the only method of compensation I have is by appointment 
of trustees, auditors, or masters. Actually, the attorneys who defend criminal 
cases are generally not qualified to receive appointment, and I do not feel the 
court should be bound to compensate them in such a circuitous manner. 

Your bill, as I read it, has a lot of merit. I would very much like to see it 
passed. We have in this city a group known as the Voluntary Defenders Com- 
mittee, but their internal organization is such that I doubt they can survive a 
full year. They are hardpressed for funds, and have really more work than 
they can handle. Something must be done along the lines suggested by your 
bill. Certainly it is a step in the right direction, and so far as I can see a well 
thought out and well prepared bill. I would be glad to do anything I could to 
help effect its passage. 

(29) I fully endorse the provisions contained in the bill introduced by your- 
self, to provide for the appointment of a public defender to represent indigent 
defendants. We have had such a system in our State courts for many years and 
I understand it works satisfactorily. I bekieve it would work with equal satis- 
faction in the U.S. courts. 

(30) It is my considered opinion that the system embodied in the bill enclosed 
in your letter has great merit, and will more adequately meet the problem than 
any system which I have heard suggested. 

While the present system of court-appointed, unpaid counsel for indigent 
defendants normally provides fair and adequate representation, I feel that it is 
a great imposition upon members of the bar, many of whom are extremely 
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busy, to require them to represent indigent defendants without compensation. 
It is my hope that the bill enclosed in your letter will be passed in its present 


form. 


(31) I endorse the bill and hope that you are successful in enacting it. The 
problem of adequate counsel for indigent defendants is quite a problem in this 
district. * * * During the last term we had to impose upon some 20 private 
practitioners to represent these defendants. And, while the efforts of these 
lawyers were conscientious and devoted, I don’t think that these defendants 
were afforded the defense that they would get from a public defender. I think 
it is a shame that we have to impose on the bar for this work. 

I believe the bill is well drafted and covers the situation as it may arise in all 
the districts. 

(32) My opinion as to the merit of your bill can be easily expressed : I would, 
if I were a Member of Congress, vote for the bill without amendment. 

(33) Lheartily approve of the measure * * *. 

(84) The plan for defense of indigent defendants as set out in H.R. 4185 
meets a much required need. The districts of smaller population will be well 


_served without the Public Defender. While $35 is not a large amount, at least 


the attorney called by the court to defend would receive an amount sufficient to 
pay his expenses. It is embarrassing to any court to require an attorney to give 
his best efforts and time without any remuneration, although I will say the 


attorneys have been most cooperative. 


(35) I favor the passage of your bill, H.R. 4185, providing a public defender 
system for the U.S. district courts. I can think of no amendments that would 
improve the proposed bill, Certainly, the present system of court-appointed, un- 


paid counsel for indigent defendants is unfair to the appointed counsel and in 


my opinion does not give such defendants proper representation. 
(36) I believe that the legislation is needed and would be helpful in provid- 


ing effective representation for indigent defendants in our district courts. 


We have in the past called upon members of the bar to represent indigents 


‘without compensation, and many, particularly among the junior bar, are quite 


willing to take such assignments. However, in the cases likely to result in long 
trials, such as the Smith Act cases, this has resulted in a serious burden upon 


_those appointed to act without compensation. In addition, there is always the 


problem of providing competent and experienced representation while attempting 


- to spread the burden among as many of the bar as possible. We have had a paid 


public defender system in the State courts of (this State) for some 40 years now, 


-and feel that it has worked well in providing uniformly effective representation 


for the indigent defendants before the State court. 

Your proposals, if enacted, will be most helpful to us, particularly in the 
cases of those accused against whom there is much public feeling, where counsel, 
even though appointed by the court to serve without compensation, are often 
identitied with the beliefs of the defendants, a situation which would not happen 
were 5 8 generally known to the public as the official public defenders of the 
distric 

(87) It seems to me that the bill makes provision for a needed service in a 
practical way. If the courts have adequate means for determining whether a 
person indicated properly can qualify as am indigent defendant, and truly is un- 
able to employ counsel, I think the bill is a step in the right direction. 

There are, of course, as in most legislation looking to the amelioration of the 
financial condition of those unable to meet their obligations (such as bankrupts 
and others), potential avenues for abuse on that score, as well as in the matter 
of actual days necessary for preparation and trial in the case of per diem ap- 
pointments; although the $5,000 maximum allowance per year probably would 
prove a check on that feature. 

(38) I received with much gratification your letter of October 1, 1959, en- 
closing your bill which would provide a public defender system for the district 
courts of the United States and also enclosing a copy of your article on the 
subject recently published in Case and Comment. I say with gratification 
because I am so pleased to see that a bill on this most important subject is now 
before your committee and that there are good prospects that legislation along 
this line may be enacted. 

I am wholeheartedly in favor of the legislation which you propose and I have 
no suggestions to make for changes in your bill as drafted. It is my opinion that 


it will meet the situation thoroughly. It has been my observation that the 
present method is woefully inadequate and unsatisfactory. 
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(39) Although the measure as now drawn would not apply to this court, I, 
Dement. have long thought that legislation of this nature would be highly 

esirable. 

(40) It is my considered opinion that H.R. 4185 entitled “A bill to provide for 
the representation of indigent defendants in criminal cases in the district courts 
of the United States,” a copy of which you submitted to me with your letter 
of October 1, has great merit. Indeed a bill of this kind should have been en- 
acted many years ago. 

There is nothing for me to add to your analysis of the shortcomings of the 
present system in your recent article in Case and Comment. Adequate repre- 
sentation of the indigent, as required by our fundamental law, can hardly be 
obtained unless provision is made for compensating counsel appointed by the 
court. I have known of more instances than one in which counsel, serving with- 
out compensation, have performed truly magnificently on behalf of their clients. 
These, however, were important cases such as Chandler v. United States, 171 
F, 2d 921 (1948), cert. den. February 28, 1949, in which appointed counsel for the 
defendant at great financial sacrifice to themselves gave their client unstintingly 
of their industry and skill. 

Where voluntary representation breaks down is in the ordinary daily run 
of cases usually involving young people who are too ignorant or confused to 
fend for themselves, and are too poor to employ counsel of their own choice. 
Representation of persons of this category by court-appointed counsel all too 
often, I fear, are given only perfunctory attention. 

I might go on at far greater length but see little reason to do so in view of 
your article referred to above. My only query about the proposed bill is 
whether the maximum compensation permissible thereunder is sufficient to 
attract the services of experienced and skillful counsel in the larger metropolitan 
areas. No doubt you and your committee have given this matter careful con- 
sideration and the bill can be amended if experience shows that the maximum 
sum allowed to counsel is in some areas inadequate. I hope the bill passes 
promptly at the next session of Congress. 

(41) I am heartily in favor of your bill. 

Some of our bar have been greatly imposed upon in complicated cases defend- 
ing indigents. One also suspects that with a few (very few) lawyers there is 
a temptation not to put in as much work where there is no pay than there is 
where there will be pay. 

(42) I regard this proposal as constructive and carefully planned. I have 
a quite open mind as to the desirability of having a regularly appointed public 
defender, and, while I recognize that there are strong arguments in some quar- 
ters against the creation of such offices, I should be glad to see an experiment 
in this direction tried. 

In Massachusetts the fee of $35 a day proposed for appointed counsel (see 
p. 3 line 20) would be regarded as niggardly. 

(43) I think the legislation you propose will provide a readily workable and 
a comparatively economical method of meeting this pressing need. 

(44) I firmly approve of your public defender bill. 

(45) I’ve attempted to study your bill providing for methods of public de- 
fenders in the Federal system, and I think it an excellent provision. Possibly 
time will tell that it would need some amendments or aha eee but, at the 
present time, I think it is a good bill and a necessary one 

(46) I have carefully read your proposed bill and T think it is excellent. 
It will, at long last, put some real meaning into the right, under our Constitu- 
tion, of an indigent defendant to be represented adequately by counsel. I con- 
gratulate you for your continued forward-looking approach to all problems con- 
cerning the administration of justice. 

(47) First, I want to say that I am a strong advocate of having a public 
defender represent indigent persons who are accused of Federal crimes, and I 
am sure that the present system of appointing unpaid volunteers does not suf- 
fice to give to defendants the real representation to which they are entitled 
under the Constitution. Sometime ago I read your article in Case and Com- 
ment and was hopeful that the last Congress would act upon this bill, and was 
disappointed when it failed to do so. 

I have studied H.R. 4185, and it appears to be entirely adequate to provide 
what we need. I compliment you and your committee upon its preparation. 

(48) Judge ————— and myself have consistently urged upon our Representa- 
tives in Congress the need of a public defender law or some law that would 
make provision for the defense of indigents. 
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We have studied your H.R. 4185, and believe with you, that it erg Te all 
valid objections. I 

We are most hopeful that your efforts will be successful. 

(49) It would appear that H.R. 4185 of the 86th Congress which is identical 
fe the Senate bill is a meritorious piece of legislation. There has long been a 
crying need for compensated lawyers for indigent persons charged with. crime. 
The State courts of Indiana have had the system .for some time. The uncom- 
pensated voluntary assignment system has not provided justice to the person. 
charged with crime and placed a burden on younger lawyers who cannot afford 
to adequately represent their indigent clients. — 

Those dealing with the judicial branch of the Government beg of you to 
adopt the system of compensating attorneys for indigent defendants. 

(50) I am most warmly in favor of your bill. 

In this district there are no large cities and there would be no need of a 
public defender or defenders. There is great need of provision so that I might 
make a modest allowance to the attorneys appearing for indigent defendants. 

I appoint only able and experienced iawyers to appear for indigent defend- 
ants. Those lawyers have always discharged their duty and responsibility 
in an able and conscientious manner. There is very seldom any complaint by an 
indigent defendant that he was not ably and competently represented. How- 
ever, the present system casts an unfair burden upon the appointed lawyers. 
In one case one of the leading lawyers of this district who had a heavy office 
overhead put in 6 weeks in behalf of an indigent defendant. In another case 
four leading lawyers * * * also with heavy office overhead, each put in 4 weeks 
in behalf of indigent defendants pursuant to court appointment. In both cases 
there were defendants who were represented by attorneys of their own em- 
ployment. It was my view that the court appointed lawyers defended their 
clients more ably than did the employed lawyers. 

While the daily allowance proposed in your bill would not adequately com- 
pensate the court-appointed lawyers in this district, it would ease the heavy bur- 
den now cast upon them. 

It is my view that the representation of indigent defendants by court ap- 
pointed lawyers in this district has been able and competent but that the sys- 
tem casts a heavy and unfair burden upon them. 

It is my further view that your bill would do much to meet the problem in 
this district. 

(51) I have read your bill carefully and with great interest, and I consider 
it an excellent one. 

The district of * * * being a small district populationwise, comes under 
paragraph (c) of section 1 of your bill. I constantly find myself embarrassed 
by having, by force of arms, to assign counsel to indigent criminal defendants. 
What I try to do in this district is to run something akin to a KP record we 
used to have in the Army. I keep a sort of record of the assignment of lawyers 
to defend indigent criminals so that this duty will be apportioned fairly rea- 
sonably. I try not to just assign young, new lawyers but to assign the older 
and experienced trial lawyers. It is tough on them and it is tough on the 
court. In many cases they have not been able to be reimbursed a consider- 
able amount of expense money in investigating the charges. Such a situation 
is not right. Your bill, I think, will alleviate that situation very well, and I 
sincerely hope that it will be enacted into law. 

(52) I endorse this bill wholeheartedly and I think this is a step in the 
right direction. I think the bill is flexible enough to take care of the existing 
situation in all districts. I am not sure that I can agree that $35 per day maxi- 
mum for court appointed counsel in districts where no public defenders are ap- 
pointed by the court is adequate. I can visualize serious criminal cases where 
the charges are complex and it would be necessary to appoint experienced trial 
counsel for the defendant to be properly represented: however, if this does 
create a problem I think it might be better to work it out by an amendment after 
prs Hea have had an opportunity to build up some experience with the bill as 

tten 

Certainly the present system of unpaid counsel for indigent defendants does 
not fully protect their rights. , 

(583) I have felt for a long. time that’ something should be done about com- 
pensating attorneys appointed to represent defendants. It is my impression 
that in Iowa courts have generally appointed competent counsel to represent 
indigent defendants. The Government pays. almost everybody good compensa- 
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tidn for public service rendered. I see’ no reason why an attorney serving by 
appointment should not receive at least enough compensation to take care of his 
overhead. Quite often a considerable amount of work is required to properly 
conduct a defense, and consequently, in cases that appear to be quite involved, 
the appointment is perhaps limited to attorneys who have sufficient means to 
render the public service without undue hardship to themselves. It is quite 
a difficult job for the judges to be continually up against the problem of insist- 
ing upon attorneys performing gratuitous service. 

It appears tu me that your proposed bill is ‘a very good one. In States like. 
Iowa the alternate provision of paragraph (c) of the bill would likely be most 
frequently used. I think that per diem compensation is about right. It awards 
the attorney enough to take care of his overhead without the compensation 
being high enough to involve any serious competition among attorneys to obtain 
the appointment. 

‘T sincerely hope that legislation will be enacted containing in substance the 
provisions contained in H.R. 4185, 

(54) From my experience as a former U.S. attorney and as U.S. district judge, 
T am convinced that legislation providing for the representation of indigent de- 
fendants is long overdue. While I feel quite certain that this particular district 
court has met the problem with promptness and fairness’ in each such case, I 
must admit that it has required an extraordinary measure of “forced coopera- 
tion” with the bar. The assistance of the bar in this regard has been far beyond 
the call of duty, particularly in the smaller divisions of the court where the same 
individuals must be called upon again and again * * * and I urge favorable ac- 
tion on this bill to bring it about. , 
~ (55) IT think you have done a splendid job and sincerely hope the bill is passed. 

(56) The system presently in use of assigning unpaid, court-appointed counsel, 
either on an individual basis or through Bar Association cooperation, has many 
drawbacks. Our Fifth Circuit Conference has endorsed your bill and similar bills 
at its last two or three meetings, and I know of no district judge in this circuit 
who is not in favor of the legislation. 

(57) I am strongly in favor of the adoption of this legislation. It seems to 
me that much more than the cost of the legislation would be saved in court time 
since it would eliminate the filing of many proceedings under section 2255 after 
conviction, where it is charged that the accused lacked the effective aid of 
counsel. 

(58) As chief judge, I am a member of the Judicial Conference, which covers 
the entire field, and I have had a number of years of' experience in the active 
practice of the law. On several occasions I was appointed by the court to defend 
an aecused who was unable financially to employ counsel and was required to 
serve without compensation. 

This, as every experienced lawyer realizes, is a hardship on the attorney and 
even a greater hardship on the accused, since the attorney in serving without pay 
often gives only such time as may be necessary to comply with the court’s order. 
In addition, the appointed attorney is frequently given very little time for the 
preparation of the case. Consequently, the rights cf the unfortunate accused 
are in some instances not properly protected. 

Someone has said, “The district attorney prosecutes us, but we must defend 
ourselves.” This is probably an exaggerated statement, but it helns to point 
up the necessity for some measure along the lines of the bill which you have. 
incroances and which has been introduced in the Senate by Senators Wiley and 

efauver. 

The only alternative would be to permit the district judge upon the appoint- 
ment of an attorney to provide reasonable compensation for such services. In 
my judgment, the provision for a public defender is nreferable. 

(59) T am heartily in favor of the bil. The mandatory requirement that a 
defendant have counsel has nosed a real problem for the court in my district 
where there are so many indigent defendants. My district would not recuire 
a salaried public defender, but the provision for the employing of a defender on 
a per diem basis would be most helpful. -T have iust finished one week of crim- 
inal court at * * *. The State court was in session. and lawyers had their com- 
mitments made to their clients. and it was a most difficult task to find lawyers 
who were not already engaged in private work. In situations such as this. the 
court tries to get as many attornevs as nossible to represent the indigent de- 
fendants in the Federal court so as ‘not to imnose too much unon the time of one 
or two attorneys. A great deal of delay in the Federal court is encountered find- 
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ing attorneys for the indigent defendants and then fixing a trial date that will 
meet the attorneys’ schedules. 

If your bill is passed, the court could in advance of the commencement of the 
term employ counsel on a per diem basis and have them present in court to rep- 
resent the indigent defendants as the cases are called. I feel very strofgly that 
the court time saved would more than pay the per diem to the public defender. 
I urge the passage of the bill. 

(60) As requested in your letter of October 1, 1959, I have read the copy of 
H.R. 4185 and it is, in my opinion, meritorious legislation and is flexible enough 
to be adjusted to the varying needs of our district courts. 

I believe this legislation is the answer; time will reveal any needed change. 
I favor its passage. 

(61) I am familiar with the contents of H.R. 4185, which you introduced in 
the House of Representatives on February 5 of this year. Its provisions are 
meritorious and it should serve the ends of justice well. I have no alternative 
system to suggest. 

It is my view that the present system of court-appointed unpaid counsel for 
indigent defendants does not provide fair and adequate representation. This 
is particularly true in cases which present intricate questions of law and re- 
quire some time to try. 

(62) Having been interested in this matter for several years and having 
devoted considerable study to it, I wish to say that I unequivocally approve of 
the system of public defenders for which this bill provides. 

The problem of providing counsel for indigents charged with crime has been 
a pretty difficult one im this jurisdiction. While it is true that our local bar 
has responded magnificently to the court’s request to serve in these cases, the 
members of the bar, particularly the younger members, have done so at great 
personal sacrifice and I, for one, feel that it is completely unfair to continue 
to demand this sacrifice from members of our bar. 

(63) Without commenting upon the detailed language of the bill, I think 
it important and worthwhile that such a public defender system as this bill 
proposes be established for the representation of indigent defendants in criminal 
cases in the district courts of the United States. 

Beyond this may I call attention to the special urgency of some such measure 
in and for the District of Columbia. I once practiced in the District and have 
sat in that jurisdiction as a visiting judge since I have been on the bench. The 
burden of representing indigent defendants in criminal cases in the District 
of Columbia falls upon the members of the bar who are required to render this 
burdensome service without compensation and at great expense to themselves. 
While a public defender system is desirable in all of the districts, it is a most 
urgent need in the District of Columbia. 

(64) I approve of it wholeheartedly. I am sure that it would work to the 
advantage of defendants in this district. 

(65) Your proposed bill H.R. 4185 meets with my enthusiastic approval. 
I have long advocated the adoption of this type of legislation in order to pro- 
vide indigent defendants with adequate representation. 

In addition, the impact of an ever-increasing criminal calendar is such a 
burden upon the volunteer lawyer as to work a real hardship. The generosity 
of bar associations and individual lawyers, although heroic and commendable, 


(66) This legislation is long overdue. It covers the needs of the U.S. district 
courts in a practical manner. I would not appoint a public defender but cer- 
tainly will have many occasions arise when I shall appoint an attorney to 
represent an indigent defendant. In most of our criminal cases the defendant. 
is charged with violating the Dyer Act. Practically all of the defendants 
waive the right to counsel. However, there are times when I prefer that the 
defendant be represented by counsel, if, after questioning him, it develops that. 
he may have a good defense. 

I strongly urge the passage of this bill. 

(67) I feel that your bill properly fills a need which has been long neglected 
in the Federal judicial system and I hope the bill will be enacted into law in 
the 2d session of the 86th Congress. 

(68) I have read your bill with care and I am wholly in accord with the 
intent and .purposes thereof, and I am hopeful thet it or some legislation in line 
with its ideas is finally passed into law. ' 
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- Obviously the present system of appointing am attorney when a defendant 
desires such representation is not only unfair to the attorney but likewise is 


‘unfair to the defendant. All of the argument against that I am sure is well 


known and I know of no argument that is in its favor. Hence it stands out 
in my opinion as a rank and callous failure. Naturally when an attorney is 
paid nothing, though he may have the finest intent, one cannot expect him to 
serve in that capacity many times at length without having a feeling that he. 


‘must be imposed on. 


(69) In my opinion we have long been penny wise and pound foolish in 
that for lack of adequate representation in the initial steps in criminal actions 
we have too often permitted cases to wend their expensive and laborious way 
through the Supreme Court, to there receive reversals, then to have the case 
begin anew, or in many instances have the proceedings terminated with nothing 
accomplished, and justice frustrated 

In my opinion the bill is a workable one and it has my approval as drafted. 

(70) I believe the bill as proposed by you definitely has merit and that, 
subjeet to the economics involved, should be adopted and made into law. I 
speak of the economics only because I would not pretend to be qualified to 
pass upon the amounts of compensation involved but, in general, feel that in 
that respect, also, the bill is sound. 

Certainly the adoption of this legislation will, in my opinion, be a forward 
step in the administration of justice in our Federal courts. 

(71) I have read H.R. 4185, and studied the provisions therein contained, 
and am of the opinion that it is highly advisable that the bill be enacted into law. 

(72) In my opinion this bill, if enacted into law, will afford a constructive 
addition to our concept of justice in the trial courts of the United States. 

(73) At the outset I desire’ to say that I am strongly in faver of a public 
defender system. * * * 

Appointing lawyers, even able ones, to defend a person accused of crime is 
a haphazard method. You may appoint a person of ability, yet the next person 
available may be one of little experience. At the present time there is no sys- 
tem of remuneration. This is unfair to court-appointed lawyers. 

Yesterday I heard two matters, a writ of habeas corpus and proceedings under 
section 2255 of title 18, in the case of a man convicted and sentenced many years 
ago by another judge and in which counsel had been appointed by the court. 
The attorney informed me that, in addition to preparing the petitions and doing 
research on the law, he was compelled to spend money for expenses for which 
he could not be reimbursed. At the conclusion counsel asked to be relieved. 
This I could not do. But I agreed to relieve him after the findings are filed and 
notice of appeal given. 

Your bill has the advantage of leaving the appointment to the judges of the 
distriet and allowing, in the alternative, the appointment of counsel for the 
indigent with compensation to be fixed by the court. This alternative pro- 
vision should overcome the objection of those who feel that, in certain districts, 
there is no need for a public defender. Personally, I favor a universal public 
defender system. Such a system establishes a pattern and develops a group 
of professionals who are as competent to handle the fate of indigent persons 
accused of crime, as are the good criminal practitioners in the field. And this 
should be the object of a system which is inspired by the great promise of Magna 
Carta “to none will we deny * * * right or justice.” The present system of 


‘appointing counsel for indigents, without compensation, does not meet this test. 


(74) In my opinion such a system is long overdue. I highly approve the 
one provided for in your bill. It appears to me that you have covered the entire 
situation so that indigent defendants may have proper representation in any 
area. We all know that in many instances under the present system many 
indigent defendants are not properly represented. 

TI sincerely hope that your bill is enacted into law as soon as possible so as 
to provide a much needed improvement in our system of justice. 

(75) I have examined carefully your bill providing for the representation of 
indigent defendants in criminal cases in the United States district courts and 
feel that I can heartily endorse it. There is no need for me to make any lengthy 
comment as I feel that you have covered the situation in a fine manner. 

(76) I am in thorough accord with the principle of compensating counsel 
appointed to represent an indigent defendant and am particularly gratified that 
the bill provides for the reimbursement of expenses incurred. In a fairly recent 
case in this district a court-appointed counsel was required to expend in excess 
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of $200 for transportation expense in interviewing witnesses who were material 
to the defense of the accused. 

While.the appointment of a public defender on a salary basis will probably 
not be justified in (this district) the provisions of the bill calling for the appoint- 
ment. of individual counsel, with compensation at a rate not in excess of $35 
_per. day, should adequately enable counsel to perform their services to the in- 
terests of their clients and with justice to the court. 

(77) In (this district) we rotate appointed counsel for indigent defendants 
over members of the bar under 40 years of age, excusing those who do not have 
or desire trial experience. I have witnessed several instances of. diligent 
defenses by self-sacrificing lawyers—two or three through the appeal stage. 

On the other hand, in a Smith Act case * * * I could not secure willing local 
counsel to undertake the defense. When that case was remanded for a new 
trial, approximately 10 large law firms, through the * * * county bar associa- 
tion, underwrote fees of 5 lawyers who agreed under some pressure from the 
court to represent defendants. They prepared the case and were paid for their 
time and trouble, but the Government eventually moved for dismissal which was 

anted. 

Taeacui. I have witnessed miserable defenses by hired counsel presumably 
receiving fees greatly in excess of $35 and by appointed counsel to whom $35 
per day would not have made much difference. Thus, the human element enters 
into the picture, with which I fear legislation cannot cope. In this regard, 
however, it is highly important that if a public defender and his assistants are 
appointed, they must be selected with the greatest of care. 

In my opinion, on the whole your bill is an enlightened and progressive step 
in affording indigents generally with effective assistance of counsel and an im- 
provement over court-appointed unpaid counsel. 

(78) I fully agree with your bill and wholeheartedly recommend its adoption. 

(79) At a meeting of five of the judges of this court held last week, the bill 
H.R. 4185 was considered and it was a unanimous opinion of the meeting that 
this bill be enacted into law. 

(80) To your inquiry relative to H.R. 4185, which provides for public defend- 
_ers for the Federal courts, I am happy to advise you that I think this is an 
excellent bill and hope that it will be speedily enacted into law without difficulty. 
There is and has been for a long time a serious need for a public defender in 
(this district). While the local bar has responded cheerfully in giving conscien- 
tious and devoted service to indigent and unpopular accused, the burden placed 
upon them in a great many cases has been very great and has exacted sacrifices 
which, in my opinion, have gone beyond the call of duty. 

(81) In reply to your letter of October 1, asking for my comment on the public 
defender bill which you have introduced, I am happy to inform you that I be- 
lieve this is a necessary and great step forward in the administration of justice. 
My view in this regard is not only theoretical, but is a result of my experience 
as a lawyer and judge. 

(82) I assure you that I am very much interested in the subject and have 
given the same a great deal of thought for and during all the time I have been 
on the bench here in Alaska. There is no question in my mind whatever that a 
trained public defender, especially in felony cases, would be most helpful to the 
court, with resultant benefits to the Government, in large communities where 
the number of cases would require all the defender’s time. The fact that such 
a trained public defender would afford those charged with major crimes all the 
opportunities and advantages to which they may be entitled by and through a 
fair and thorough trial is really too apparent to need mention. I heartily agree 
with the fine presentation and the many examples found in your splendid article 
on this phase of the subject. 

As you know, it often happens that an accused, after conviction, will seek 
appeal. As the authority of the court-appointed attorney terminates with con- 
viction, the accused finds himself without counsel to conduct proceedings, look- 
ing to the privilege to proceed in forma pauperis and to thereafter prosecute his 
appeal. Further, some, after entry in prison, try without counsel to institute 
proceedings pursuant to the provisions of title 28 of the United States Code, 
section 2255, A public defender would be of splendid assistance to the court as 
-well as the accused in such cases. Also,.he would be instrumental in discourag- 
swore its appeals and appeals not taken in good faith. 

owever, in view of the comparatively small number, of violations of the 
‘Federal criminal laws in this particular locality, I wonder if the alltime em- 
‘ployment of a public defender would be truly advisable and in the best interests 
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of the Government. As a criterion, I mention, that during the year 1958 I 
appointed counsel to defend persons charged with offenses against the laws of 
the United States in only 10 cases; The fees allowed by, the court to those at- 
torneys aggregated $1,600, and ranged from $75 to $300, the usual fee not 
exceeding $150. 

I maintain a list of all attorneys admitted to practice before this court in 
alphabetical order, and whenever an attorney is required to defend an impecu- 
nious person charged with crime, the attorney next in the alphabet is chosen. 
It is definitely understood that he will accept the appointment and is required 
to act unless disqualified or is excused for good cause. 

(83) I am heartily in agreement with your plan. * * * 

We have found the use of the public defender a wonderful instrumentality 
toward the effectuation of justice and I am sure that the passage of H.R. 4185 
will be of great benefit to the people of the United States. 

(84) Your letter of October 1 has been received. The public defender bill 
that you have introduced in the Congress is entitled to the support of every 
member of the bench and bar. It is something that has been long needed. 

When I was in the State courts I had the opportunity to observe the Cook 
County public defender system. It worked most effectively and I believe that 
it will do so in the Federal courts. 

(85) I think your present bill is meritorious and would take care of the situ- 

ation in the different districts in the U.S. district courts. 
- (86) In the limited number of cases involving court appointed counsel in 
which I have sat since my appointment to the U.S. Court of Appeals for the 
Seventh Circuit I have been impressed with both the caliber of counsel and 
the efforts they have put forth on behalf of the indigent defendant. Never- 
theless, I believe that some system for the appointment of public defenders or 
for the compensation of court appointed counsel would be preferable. 

(87) It is with pleasure that I heartily endorse your bill providing for public 
defenders. At present we make much of our positive assertion that every 
indigent man charged with crime may conduct his own case or may have 
appointed counsel. And our laws and procedure are so complicated that few 
practicing lawyers can afford to give their services. Actually, the appointed 
lawyer rarely is prepared to give expert assistance. The indigent defendant 
knows this and feels safer in attempting his own defense. The result is that 
the court devotes much of his time to protect the indigent’s rights. 

(88) I am pleased to inform you that I believe wholeheartedly in your objec- 
tives, and in the bill as you have introduced it. 

(89) In the city and county of San Francisco we have a public defender 
system, and having worked under that system I believe that I can appreciate 
the necessity for such a system if we are to give proper representation to indigent 
defendants in cases in which they are accused of crime. 

I particularly approve of H.R. 4185 in that it puts the responsibility directly 
upon the court to appoint, if the criminal business of the court warrants it, a 
public defender who is competent, and makes the court responsible for proper 
representation in all cases. In answer to your direct question, I feel that the 
system embodied in your bill has great merit and is preferable to any alterna- 
tive system that I may be acquainted with. It certainly is a big step forward 
from the present system of court appointed unpaid counsel in our Federal courts. 

(90) I have long believed that we should have a public defender system in 

the Federal courts, and I think the system as set forth in your bill is an excel- 
lent one, particularly since it has enough alternatives in the bill whereby the 
system can be made to fit each district. In my district I believe that we would 
prefer to appoint individual counsel in each case and compensate him on the 
basis provided for in your bill. I sincerely hope that the next Congress will 
enact your bill or similar legislation. 
(91) * * * the legislature appropriates annually a sum for compensation of 
attorneys for indigent defendants in criminal cases. The amount paid the at- 
torney is in the discretion of the court, but it never adequately compensates the 
‘attorney for services rendered, particularly when there is a jury trial involved. 
I. therefore, feel that bill H.R. 4185 has merit in it and would be a distinct im- 
provement in providing legal counsel to indigent defendants. 

T am wondering, however, as to whether fhe rate of compensation not Mm 
excess of $35 a day (see p. 3, line 20) is adequate, or whether this amount 
should be upped or left to the discretion of the court. At all events the bill 
has my approval. 


| 
: 
} 


24 ‘INDIGENT DEFENDANTS IN FEDERAL CRIMINAL CASES 


(92) I have served in State courts where the public defender system has 
been in vogue and I could never understand during my service in the U.S. dis- 
trict court why such valuable assistance to the court in the proper disposition 
of criminal cases was not available. The reasons you allege are all well taken 
and it is my earnest hope that through your good offices and those of your asso- 
ciates that our Federal courts will have the benefit of this service as quickly 
as’ possible, 

(93) While I was one of the judges of the second circuit who voted at its 
circuit conference in September 1958 in favor of a resolution to be transmitted 
to the Judicial Conference of the United States that the maximum benefit would 
be derived from a bill such as the Javits-Kefauver bill, 8S. 3275 (85th Cong.), 
reintroduced as S. 1079 (86th Cong., 1st sess.), because it provides a third choice 
of subsidization of legal aid societies, I feel that your bill, even without such 
third choice, is a commendable advance in implementing. the constitutional 
guarantee of counsel contained in the last clause of the sixth amendment to the 
Constitution. It is certainly a distinct step forward. 

(94) I believe that the action proposed by your bill is long overdue and es- 
sential to the fair administration of criminal justice. This opinion is 
predicated upon experience as a former U.S. attorney, and prosecuter in a 
State system which has adopted a public defender system. The provisions of 
the bill are, on the whole, designed to relieve a situation which has become par- 
ticularly acute in metropolitan areas where demands made upon volunteer 
counsel have become almost unreasonable. 

It is possible that valid criticism might be directed to that portion of the bill 
which provides for appointment of a public defender by the U.S. district court. 
I am inclined to the view that some alternative method of selection would avoid 
possibility of intrusion by the court upon the desired independence of counsel 
for indigent defendants even though such intrusion may, at this time, appear 
to be unlikely. The limited compensation contemplated by the bill is also the 
source of some prospective difficulty. However, these are matters which are 
of minor importance when compared to the importance of having the system ac- 
cepted in principle and placed in operation. 

(95) After long and thoughtful consideration of the problem of providing 
adequate representation to the indigent defendant in a criminal case, I have 
finally concluded that the public defender system is the only feasible plan. 

We simply cannot go on constantly imposing upon the bar in view of the in- 
creased demand for gratuitous representation. It is my considered judgment 
that H.R. 4185 provides the most acceptable plan I have seen. 

(96) I heartily endorse H.R. 4185 and I thoroughly approve of the public de- 
fender system in the large cities. While $35 a day is hardly munificent for 
competent counsel, it at least pays for office expenses. I was surprised to read 
in your article that 75 percent of guilty pleas are accepted without advice of 
counsel. I have never had a person accused of a felony before me who did 
not have appointed counsel even when he insisted upon pleading guilty. As 
you point out there are inherent dangers in such practice. In fact I have 
known instances when accused persons have counsel of their own choosing who 
have entered guilty pleas when the accused in testifying in mitigation has 
made out a case of innocence. In other cases I have refused to accept the plea 
of guilty when the circumstances raised grave questions as to the mental con- 
dition of the accused. Just before I left the bench I had a young lady who 
wished to plead guilty to an indictment brought in Washington, forgery of a 
Government check. Both U.S. attorneys had agreed that she could plead 
guilty in Guam. Yet, when I talked to her, I found that if her story was true 
she was not guilty. She claimed that she had received the check from the 
payee who was too drunk to endorse it; that at his request she endorsed it, 
signed her own name, cashed it at a store where she was well known, and turned 
over the proceeds to the payee. I cf course refused the offer to plead and had 
her returned for trial. 

The public defender system provides many imponderable advantages to the 
accused in large cities which are available to appointed counsel in smaller 
areas, particularly a knowledge of the prosecuting attorneys, the judge and 
the law enforcement officials. The public defender appears before the jury 
with greater confidence in the defense. The jury is entitled to assume that 
there must be some defense or the public defender would not defend, just as it 
assumes too often that the accused must be guilty or he would not be on trial. 
The public defender knows how to protect his record. It is surprising how often 


a case is lost on appeal because trial counsel did not know how to protect the 
record. Nor do I believe that there would be many fewer pleas of guilty. In 
the vast majority of prosecutions the aceused is guilty and knows that the 
court is inclined to treat pleas of guilty more leniently. 

As the emphasis in criminal ‘law has shifted from punishment to rehabilita- 
tion the-public defender is in a much -better position’than ‘the average’ defense 
coumsel to see that the accused is given a second chance if he deserves it. He 
can work with the probation officer and the judge to that end. 
_ I believe that section 3006(f) of H.R. 4185, is adequate to 
Islands and Guam but in both these courts local as well as Federal offenses 
are tried. It should be clear that in all cases over which the 
diction are included. 

Thank you very much for the privilege of making these comments, You, 
your committee and those in the Senate are to be congratulated on the efforts 
you are making to eliminate in the Federal system at least the impression 
which is too often correct that there are two systems of justice, one for the 


counsel, various methods have been used in an effort to attain this goal. In 
New York City the Legal Aid Society Tes me ons exceedingly well. However, 
there are many communities in the.country where this typeof organization 
does not, and cannot, exist. 

Although I am sure that you will find many areas in which court-appointed, 
unpaid counsel give generously of their service, the type of defense provided 
for in your bill is calculated to secure as much uniformity as possible. You are 
to be congratulated on your interest and action in this important field. 

(98) I feel that the provisions of your bill are very good. The population 
of my district is not great enough to warrant the appointment of a public 
defender on an annual salary basis, but the provisions for appointing counsel 
for indigent defendants in particular cases at a rate not in excess of $35 a 
day would meet our situation very well. 

As you perhaps know, we have 2 large proportionate Indian population, and 
most of the Indian defendants in criminal cases are indigent, so that I am 
required to impose upon the members of the bar many many times during the 
course of a year. Our State law provides for the payment of counsel appointed 
to represent indigent defendants in State courts, and your bill, if enacted, would 
place the Federal court in line with the policy of our State courts. 

I heartily agree with the provisions of your bill, and I sincerely hope that the 
Congress acts favorably upon it. 

(99) In response to your specific inquiry, I think the system embodied in your 
bill has great merit, and I would hope that this or similar legislation might 
result in congressional enactment. I have no preference for any alternative 
system. I am strongly of the opinion that the present system of court-appointed 
unpaid counsel for imdigent defendants in our Federal courts does not provide 
them with fair and adequate representation. 

. I am confident that your proposal will fill a great need. 

« (100) I believe that our present system of court appointed, unpaid counsel 
for indigent defendants utterly fails to provide a fair and adequate asp 
tion of such defendants in the overwhelming majority of cases, although, of 
course some court appointed attorneys have on occasion shown great zeal and 
ability in performing their duties in this court. 

Your bill is satisfactory and meritorious in all respects, especially in view of 
the provisions for alternatives according to the situation prevailing in any 
particular district. I therefore do recommend and u approval of the bill in 
its present form, as the present system does not aff indigent defendants the 
protection to which they are entitled. 

practical expertence that substantially the system you 
8 essen 

(102) As I understand it, the Judicial Conference in March of this year agreed 
to support legislation for such purposes. Tt’ had the benefit of an analysis of 
the entire situation countrywide, and I would agree with its recommendations. 

From the standpoint of this district I do not believe the problem has been 
analyzed as to whether or not a full-time public defender would be required. 
If passed, and I would be hopeful that the bill would pass, I would favor the. 
alternative system, because I am confident there are a number of seis in 
me country that would not ‘Justify a full-time man. 
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persons who can afford adequate counsel and another for those who cannot. 

(97) In order to assure every accused of an adequate defense by competent 
4 
t 


Froin the ‘statidpoit of this’ district'I would fuyor the plan’ that would bé 


per. 

-(108)' You ttihybe assured I am interested in the greater protection of the 
rights of indigent defendants at both ‘thé State and Federal lével. 

‘While with the Federal system, I always felt the court-appointed, unpaid 
counsel system, was ‘not always satisfactory. Too often the better qualified 
lawyers ‘resented serving, and’ too often youthful counsel’s best was not good 
enough. 

Since’ 1937-38, r have locally urged and supported movements for a public 
defender system ; I subscribe to the views expressed in your July-August 1959 
Case and Comment article; believe H.R. 4185 has great merit in obtaining equal 
Justice for all, and urge its passage. 

(104) I'am of the opinion ‘that counsel for indigent defendants should be 
tated for their’ services. However, [ realize that in many districts the 
cost of providing ‘paid individual counsel for indigent defendants might be pro- 
hibitive ; therefore, I believe that a public defender system merits a fair trial. 
I believe that your proposed bill is the best present solution of the problem and 
would, therefore, recommend its adoption. 

- (108) I ‘think that the system embodied in ‘your bill has very great merit. I 
do not think the present system should continue, and I can think of no better 
one than the one you propose. 


(5). Federal judges who favored the enactment of H.R. 4185 but 
who made certain suggestions and recommendations for cuittin 
the bill responded as follows: — 


(1) -T-have long been persuaded that: is dire for such fegialation. 
Federal courts: may not try an accused who is not represented by counsel at 
every step in the judicial proceeding. ‘Thus, as matters now stand, the very 
jurisdiction and, power of those courts to try persons accused of crime depends 
upon the willingness of appointed counsel to render free services and even to 
defray necessary expenses incident to proper investigation and trial, thus mak- 
ing, in effect, the constitutional trial of criminal defendants in a Federal court 
the responsibility of the privately practicing lawyers and at their own expense. 
This has long seemed to me.to-be an incredulous anomaly. It is also quite unfair 
to the lawyers, and, on innumerable occasions, has also proven to be unfair to 
the persons aceused—not infrequently, I am sure, denying them the American 
concept of a fair trial. 

It must be said, in fairness, that the lawyers’ have almost eubvereailg re- 
sponded to the call of the courts in such-cases at great economic sacrifice and, 
in most cases, have rendered competent services in the defense of the accused 
persons, but -_proper incentives are. wanting and in consequence it happens, not 
infrequently I am sure—human nature and economic pressures being what they 
are—that proper investigation and preparation are not made and without which 
counsel are unable either properly to advise the accused as to a correct plea or 
adequately to present his,case in.court, with the result that unpaid defenses 
are not the equal of paid ones, and unfair results are likely to, and do, sonietimes 
occur. 
. From my limited study of H.R. 4185, I am unable to express an informed 
view of its adequacies. However, two points of possible deficiencies are sug- 
gested. First, subparagraph (c) limits the aggregate. amount that may be ex- 
pended as compensation and reimbursement of expenses to all appointed counsel 
in a district to $5,000 in any fiscal year. This could well prove inadequate and 
might mean, after exhaustion of that sum, return to the present practice of free 
services and unreimbursed expenses in respect of those persons charged with 
crime in the district, after exhaustion of the stated fund in that district. It 
would seem to me that the limitation of $35 per diem and expenses is adequate 
protection, and that the $5,000 ceiling is not only unnecessary, but it might be 
partially destructive of the beneficient purposes of the act. Second, subpara- 
graph (d) authorizes the public defenders or appointed counsel to prosecute 
appeals for indigent defendants only “if either the district court or the court 
having jurisdiction of the appeal considers, that there is reasonable ground for 
appeal and so directs.” It has been held in recent times that the denial by a 
trial court of an appeal to an indigent defendant for absence of “good faith” or 
“probable cause” is itself reviewable, and that the appellate court must hear the 
case unless the appeal is “frivolous” in the sense that it would have been dis- 
missed by the appellate court if a paid appeal and not one in forma pauperis. 
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The language of subparagraph (4d), as it now stands, would not afford the in- 
digent defendant the services of a public defender or of paid appointed counsel 
in such proceedings, and again would necessarily’ meah return to the present 
practice in those instances. 

Whatever may be the deficiencies, if any, of H. R. 4185, I believe it is a step 
toward correction of a dire need ve ‘the’ assurance of fair trials in criminal cases: 
in the Federal courts. 

(2) I very niuch favor the establishment: of a flexible: -pablie detender system 
such as proposed in H.R. 4185. In'my view, the present method of appointing 
unpaid. counsel for indigent defendants has. not worked ott. well either in the 
district courts or the courts of appeals:' The general method which you pro- 
pose has received the approval of the Judicial Conference of the United States 
(1958 Annual! Report, 271-272), and as pointed out-in‘ your article on the 
Subject, is in operation and: has. proved to be practical’ in’a number of State’ 
jurisdictions. 

I am especially pleased to noite that under subdivision. (d) of the bill, the 
proposed public defender system would be utilized in connection with appeals. 
A question occurs to me, howevér, ‘eoncerting’ ‘the wording of bes first sentence 
of subdivision (d). 

It is provided in the first sentence: of eabdivision (d) that» a publie defender: 
or counsel appointed by the court who represents an indigent defendant in a 
criminal case in the district eourt “shall also represent him in appeal pro- 
ceedings if either the district ‘court: or the court having’ jurisdiction of’ the 
appeal considers that there-is reasonable ground for appeal and so directs.” 
Two possible objections to this’ specific language occur to me: (1) It may be 
interpreted ‘as placing upon the district court or ‘the court of appeals the re-’ 
sponsibility of determining whether or not a convicted defendant should appeal; 
and (2) the test to be applied in determining whether to permit a publie de- 
fender to represent a convicted defendant on appeal may not comport with the 
test applied under the forma. pauperis statute (28 U.S.C.A./§1915) as in-’ 
terpreted in Farley v. United States, 354: US. Set, and Ellis v. United States; 
356 U.S. 74.0) 

In order to obviate these possible anibiguition in the present wording of 
H.R: 4185, I suggest for consideration the following ‘substitute first sentence of 
subdivision (d) : 

“(d) A publie defender or counsel appointed by. the court who represents an 
indigent defendant in a criminal case in the district court shall also represent 
him in appeal proceedings, in the event an appeal is taken, if either the district 
court or the court having jurisdiction of the appeal determines that there is 
no evident improper motive in taking the appeal and that an issue is presented 
which is not plainly frivolous.” 

(3) In the first place, there is no question but what the use of a public de- 
fender will be much preferable to the present “catch-as-catch-can” system of as- 
signing counsel ‘to indigent criminal defendants in the Federal courts. There- 
under, such defendants either ‘receive the services of young, untried, and there- 
fore unskilled counsel, or the services of a relatively small number of self- 
sacrificing skilled counsel, to. whom such constant assignments become an. ut- 
terly unfair burden. To the judge faced with this assignment dilemma, the 
present system is also a hardship, not only because of its difficulty, but because 
the judge knows he is really being unfair, either to the defendant or to counsel. 
So a change from the present system is undoubtedly called for. 

' The only alternative systems, in addition to the public defender, are the 
private defender and the New Jersey State court system. * * * Under the 
New Jersey State court system, the entire bar represents such defendants, in 
rotation, with due regard to special assignments in cases of unusual difficulty, 
all as a publie service by the bar, and without expense to the Government. This 
New Jersey system is set forth at greater length in the article, “Equal Jus- 
tice for All,” American Bar Association Journal, February 1951, p. 104. The 
prime motivation for the establishment of this system was both to save the 
taxpayers any expense in their then financial plight in the depression, and 
also to enlist the bar in public service. That compared with the private de- 
fender system, as effectuated in New York City, the New Jersey system was 
effective, may be gathered by a reference to the report of the administrative 
director of New Jersey, 1955, table V, p. 27, which shows how much more favor- 
ably that system worked for the defendants than did the private defender sys- 
tem, as conducted in that particular locale at that time at least. On the other 
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hand, it must be admitted that calling in all the members of the bar, the un-: 
skilled in criminal law as well as the skilled, ofttimes creates some practical. 
difficulties, both before and during trial. 

In short, granted that the taxpayers are not now in real financial. straits, as 
they.were during depression ofthe 1980's,.and granted that the-cost ofthe 
public defender system, as in Connecticut, will probably be less than that of 
a system which regularly pays attorneys for the representation of such defend- 
ants, it would seem that the public defender system for the Federal courts 
would be the best, since it permits the systematic skilled handling of the rights 
of such defendants, as called for by the U.S. Constitution. Certainly it is, in 
addition, better than putting the burden of this cost upon a relatively few 
charitably minded individuals, who support the private defender system. 

On the other hand, it is of the greatest importance that the public defender 
office should not become a political football. This is essential, not simply 
because of the greater expense and inefficiency which would doubtless result if 
such were the case, but because of the fact that a politically minded public 
defender, cooperating with a possibly politically minded district attorney, would 
certainly result in political injustice, not justice. 

For that reason, not only is H.R. 4185 correct, that the court, as furthest re-. 
moved from politics, should appoint the public defender and assistant public 

as it provides,.but it-would really:seem questionable whether the bill 
is wise in srovidies that “public defenders, or assistant public defenders, may 
be full-time or part-time officers * * *” (p. 2, lines 4, 5, 6). The fact that the 
district attorney and his assistants have now been changed from part-time 
to full-time officials practically proves the point without further argument. But 
it is certainly clear that self-interest and public interest should not be permitted 
to clash. “Ye cannot serve both God and mammon.” Can there be any question 
but what it would be better to have a single full-time publie defender, without 
assistants, than to have a part-time public defender, with a part-time assistant, 
whose selfish interests would be continually calling upon them to neglect their 
public duties for their private practice? 

But, with the above change, I am glad to heartily endorse H.R. 4185, and your 
capable action in that regard. 

(4) The past several years have brought me into close contact with the prob- 
lem you are undertaking to solve. I became an assistant U.S. attorney 
in 1943 and later served a term as the U.S. attorney in this district. 
Following this experience, my tenure as U.S. district judge commenced on 
December 6, 1951. Divers situations have come to my attention in which some 
misfortune was suffered because an indigent defendant had either not been ade- 
quately represented by appointed counsel or because he claimed he had not been 
adequately represented. There have also been a great many cases in which I have 
observed lawyers render good service to indigents at persona) sacrifice. Many 
indigent defendants are quite demanding. Some are involved in complex cases 
and not all of the trials can be concluded within a short time. I have observed 
appointed counsel appear before me for 2-week trials, often in circumstances 
where counsel rendered splendid service at some personal sacrifice. Many 
lawyers faced with the problem of keeping up an office with daily expenses can- 
not afford to devote such time to totally unremunerative work. 

In compliance with your request that I comment upon the bill, I think that 
it is generally splendid. However, it is my opinion respecting the maximum 
salary provided (p. 3) that $10,000 is inadequate in some districts large enough. 
to warrant the appointment of a public defender. The southern district of 
California and the New York district exemplify this kind of community. In my 
local county, the publie defender functions as a career officer. Most assistants. 
do likewise and acquire proficiency as they serve. I doubt if the fixing of a 
$10,000 absolute limit of salary achievement is going to attract or hold the type 
of attorney who shouid fill the office. In this area the salaries paid in other 
public service law offices are higher. The impecunious defendant should not 
be represented by the poorest paid legal talent in the public service. In Los. 
Angeles County the public defender enters upon duty at $18,480 per annum and: 
works up to $23,028 per annum. His assistants range from a low of $6;540 per 
annum as a beginning salary to $16,560 per annum. This is better pay than 
most of the assistants in the United States attorney’s office receive. I have’ 
recently noted departure of two able assistant U. 8. attorneys ‘for the greener 
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On first reading the bill, I commenced to think of persons presently in Gov- 
ernment service who might be likely persons I would consider appointing because 
of their experience, temperament, and informed sympathy with the purpose of 
the law. The names which immediately came to mind were of lawyers presently 
earning either very nearly the maximum specified in your bill (with reasonable 
expectations of increases) or larger amounts. The present entry salary for 
service as an assistant in the U.S. attorney’s office is $4,500 per annum. After 
6 months the assistant is advanced to $5,000 per annum. Most of the'assistants 
who actually try felony cases in the district court receive between $6,000 and 
$10,000 per annum. The chiefs of the divisions, including the chief of the 
criminal trial section, receive $17,000 per annum. The salary range of our 
chief probation officer is $11,355 per annum as an entry salary and $12,555 as 
top possible salary (reached automatically by periodic salary increases). Be 
cause of the considerable number of indigent defendants needful of advice and 
representation in the district court of which I am a member (11 judges), I do 
not believe that we would be able to fill the position with a man fully qualified 
to administer the office at a salary of $10,000 per annum. Realizing that in con- 
sidering H.R. 4185, you have simply the problem of need for a public defender 
and are not considering revision of Justice Department salaries generally, may 
I suggest that assistant public defenders be placed in salary brackets comparable 
to the assistant U.S. attorneys who will be on the prosecution side of the cases 
handled. In this connection I observe that the assistant U.S. attorneys in the 
lower salary range are usually almost, and sometimes entirely, novices. Of 
course, they try the more routine cases, and I think that most of these cases 
are won because of an excellent marshaling of the facts for the assistant by a 
trained investigator. The great weight of the case carries it through an often 
poor bit of advocacy. The defense of the case, however, will be a different mat- 
ter. An experienced legal analyst should digest the case, and if it is tried 
(most indigent cases are not) the trial assistant should be a lawyer in the 
middle bracket of assistant U.S. attorney salaries. 

I would, therefore, suggest that you consider higher salaries than H.R. 4185 
contemplates, or, as an alternative, grant a privilege of private law practice in 
noncriminal fields conditioned, of course, upon such law practice not interfering 
with the duties of the office. I realize that there have been many abuses in the 
past where lawyers in Government service have been permitted to carry on 
private law practice. May I offer a comment from my rience and observa- 
tion as first the chief assistant and later the U.S. attorney during the 1940's. 
In that season, assistant U.S. attorneys were allowed to practice law provided 
they did ont take cases in which criminal defense work or advice was involved. 
They were not permitted to appear in private cases in Federal court. The policy, 
of course, required constant observation by an executive in the office and there 
were instances in which services of an assistant had to be terminated because 
of habitual overdevotion to his private practice; but, on the whole, it was my 
observation that assistants who had the larger private law practices rendered 
the greatest amount of service in their official capacities. They were simply 
people with more drive and their experience in a wider field tended to make 
them better lawyers. These men usually restricted their private practice to 
probate work and other legal matters not requiring extensive or prolonged ap- 
pearances in court. 

As an illustration of a cireumstance in which the United States has spent 
more money because of the lack of a public defender system than it would likely 
have spent in the particular case had there been a public defender, I enclose 
an. opinion of the appellate court for this cireuit (United States vy. Cofield.) In 
this case the defendant first attacked the quality of his legal representation at 
the time of conviction after he had been removed to a distant penitentiary to 
serve his sentence. This necessitated bringing him back to our district for 
hearing. To the expense of transportation was added the expense and time of 
having guards and providing lodging en route. Following the hearing the de- 
fendant was returned to the penitentiary. He appealed at Government ex- 
pense, The new court-appointed attorney journeyed from Los Angeles to San 
Francisco at his own expense to argue the appeal. (This must have cost the 
unpaid lawyer about $100 out of his pocket.) The court of appeals considered 
the case and rendered its opinion to which I fully subscribe including the re- 
marks of the appellate author in which he criticized the less than ideal method 
of handling indigent cases. Thereafter, on petition to the Supreme Court for 
certiorari, the Supreme Court neither granted nor denied the petition but sum- 
marily issued its mandate directing this court to permit the withdrawal of the 
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plea of guilty and to allow the defendant a trial. The petition for certiorari, 
relied heavily upon the inadequacies of our present system. ‘The defendant was 
then transported back to this district at considerable expense. ‘The costs of 
travel, the time and expense of the guards, and the court time (in this court, 
the appellate court, and the supreme court) would have been largely conserved 
had the services of a good public defender been available at the time of arraign- 
ment and plea. 

May I add a further comment that I have noted that some lawyers not 
fawiliar with criminal law have volunteered for service upon the bar associa- 
tion’s panel for representation of indigents. ‘heir primary objective in many 
cases has been to gain experience. ‘They have calied upon the court for ap- 
pointment of experts, at court expense, have prolonged trial by more.exten- 
sive cross-examination than necessary, and have generally obtained their quid 
pro quo in experience, without regard to the fact that in the total context of 
the ease the litigation did not justify all of the expensive defensive actions 
taken. This is not, of course, daily experience but neither is it rare. It does 
not assure the accused the best representation, or protect the taxpayer from un- 
necessary expenditures. 

The provisions of H.R, 4185 allowing appointment of compensated counsel in 
smaller «districts has its counterpart already at work in the third:and fourth 
districts ef Alaska where I have at times been assigned. During territorial 
days the district court at Fairbanks (fourth division) had a bar of 14 active 
members. The representation of indigents was rotated among the members, 
the court simply following the roster of the attorneys at its bar. At that time 
the court, had access to a fund built up from fees, fines, ete., and, by the rule, 
stipulated amounts were paid to appointed attorneys for particular services. I 
made some poimt of observing the system in operation and concluded that it 
worked well there and could be expected to care for the situation, if adopted, 
in smaller districts, but would not be adequate for a metropolitan area. 

I have provided these comments at some length because of your kindness 
im having asked for them. I trust you have good fortune in working out some 
method of representation for handling the problem which has become quite 
acute and is a constant source of concern in this large district. 

.. (5) The present method is very bad. It is‘an imposition on practicing lawyers 
to ask them to do free work very often. After all, a lawyer has nothing to make 
a living from but the use of his time. On appeal the situation is even worse. 
There is no provision even for reimbursing the expenses. to which the volunteer 
lawyer is put in conducting the appeal. 

I take it that you have given some thought to the situation in cities where there 
is already a good social service organization like legal aid or public defender. 
These people, so far as I know them, are all pretty good. They could enlarge 
their work if they had money enough for more help. I do think that any person 
undertaking this kind of defense work needs an investigating arm, even if that 
investigating arm consists of only one person. Too often the lawyer who is to 
defend:a person accused of crime has no way of running down facts which would 
be very helpful to him. 

- (6) As to public defenders, I must confess that heretofore I have been opposed 
to them for two reasons. 

(1) Too many professional criminals who can pay fees will represent 
‘themselves to be indigent and ‘use a public defender, thereby not only saving 
money but getting the psychological benefit before a jury of being an indi- 
gent. I have had many, many instances in my court where this was done 
where I appointed an attorney. On one instance an alleged moonshiner ad- 
mitted on the stand that he had his farm and all equipment fully paid for, 
but represented to the court he was indigent. I cited him for contempt and 
fined him $100 for his misrepresentation, and this tended to bréak up the 
practice for a little while, but not for long. I do not know whether this 
bill should carry any provisions to guard against the above, as the trial 
judges can probably work it out with the public defender, 

(2) Another objection I have had to public defenders is that frequently 
they start out with one man and one secretary, and soon constitute a very 
big organization. 

T am in favor of your bill as it stands, although payment of a fee of $35 per 
day will not attract able lawyers in the cities, as in the eountry. I have been 
able to get the most able and outstanding attorneys available in serious cases, 
and less outstanding but competent: counsel in ‘less serious cases, and they have 
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done this work with apparent willingness as a public service. I do not know how. 
they will feel about accepting $35 for a day’s trial work when they usually make, 
a minimum charge of $100, and generally more. I would somewhat prefer that 
compensation be not put upon a daily basis, but that a maximum be fixed for 
each case. The trial judge could then get some able young lawyer who would 
take over possibly all of the cases at one particular term, and by making a small 
charge per case make more money himself and also save the government money. 
That is to say, $35 per day may include 1 hour's work in entering a plea of 
guilty. On the other hand, 1 lawyer may handle 5 to 10 pleas of guilty in 1 day. 
I am sure your committee has given due consideration to these factors. Any 
time I can be of any assistance to you please let me know. 

(7) At the outset may I say that at the time of my appointment to the district 
bench I was unfavorable generally to the philosophy of the public defender sys- 
tem, but since my service here for some 3% years, and particularly in the work 
I am called upon to do in the very busy criminal division here. * * * I have 
reached the conclusion that a system somewhat as suggested by your bill is 
necessary in order to meet our traditional requirements for adequate represen- 
tation. In practice, we maintain a panel of roughly 250 lawyers who are called 
periodically to represent indigent defendants. In normal course the lawyers 
included on this list are those who have been admitted to practice in our district 
court 5 years or less. These are used on routine run of the mill cases—if any 
case involving the liberty of an accused person could be called routine. In 
capital cases and in other unusual ones we go outside this list to get lawyers of 
more experience. Many times the investmient in time and actual expense in- 
curred by these lawyers is far beyond reasonable, and in effect results in a great 
deal of personal sacrifice. Unfortunately, our representation under this system 
is many times far from satisfactory. 

The overall conclusion I reach is that after watching the system work for 
the time I have been on the bench I have reached the conclusion that some 
public defender system is essential. 

My specific criticism, and perhaps criticism is am incorrect term, is that your 
proposed bill does not authorize compensation sufficient to attract the quality 
of men we would like. A public defender in [this] city would have substan- 
tially full time devoted to his activities. I am extremely doubtful that a 
“skilled and experienced lawyer” can be found in this metropolitan area willing 
to devote his full time to that activity for that compensation. 

One other feature deserves comment. Generally you authorize each U.S. 
district court to appoint a public defender at each place where terms of court 
are held. At other places in the bill you consistently refer to districts. In 
particular, in paragraph (c) where public defenders are paid op a per diem 
basis, limitations of compensation and reimbursement are imposed at $5,000 
per year. It occurs to me that in the interests of clarity, it might be desirable 
to differentiate between districts and divisions. For example, in our district 
we have five divisions. Undoubtedly a full time salaried public defender would 
be required in [this] city. A part time per diem compensated defender would 
be more feasible in the outlying divisions, but no distinction is made in lan- 
guage between district and division under those circumstances. 

I hope you do not object to these suggestions. They are made solely in the 
interest of strengthening your bill, and you have my assurance that I approve 
of it heartily. 

(8) There has been a crying need, in my opinion, for legislation on the 
subject covered by your bill. In this circuit we have had a great many indigent 
defendants in criminal cases. The number has no doubt been enhanced by 
reason of the fact that the medical center located at Springfield has many in- 
mates convicted of crime who are not only indigent but mentally deranged. 
There has been great demand for the appointment of counsel to represent in- 
digent defendants not only in the trial court but in the court of appeals. 

I have read your proposed bill. It has, of course, had careful consideration 
by yourself and certain groups who have interested themselves in this subject 
and it would be presumptuous im me to suggest any material changes in the 
proposed act. I venture to make one suggestion: I can see no necessity for 
the appointment of a clerk for a public defender. It seems to me this would 
add unnecessary expense, 

(9) I know of no duty that I have to perform as a district judge that is 
more embarrassing to me than that of calling upon members of the bar to 
represent indigent defendants in criminal cases. However, my own embarrass- 
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ment as a judge is of little concern when we consider the situation of indigent 
defendants who desire and need legal advice and representation and who can- 
not, under our present system or lack thereof, obtain the wholehearted repre- 
sentation that they are entitled to. 

The members of the bar here * * * have been very cooperative during the 
23 years that I have occupied the district bench, and have responded whenever 
called upon, but it is natural that, working gratis, they cannot afford to devote 
the time that ought to be given to a defendant who is in need of assistance. 

' I approve of your bill H.R. 4185, but I would add on page 3, and in line 8, 
thereof, the following: “or division thereof”, so that the paragraph (c) would 
read as follows: “If a district court in a district or division thereof not having 
a city of more than 500,000 population”, etc. 

' The copy of the bill that you sent to me is enclosed herewith with the addition 
as I have suggested it. 

' The northern district of Ohio is divided into two divisions, the eastern division. 
with headquarters at Cleveland, which is a city of more than 500,000 population, 
and the western division located at Toledo, which has a population of less than 
500,000. It is very probable that a public defender would be deemed necessary 
and advisable to serve in the eastern division at Cleveland, but a public defender 
would not be necessary or required to serve in the western division. From my 
experience here over the years, I would say that appointed counsel could very 
well take care of * * * requirements in the western division for an annual sum 
fairly or substantially under $5,000. 

(10) I am wholly in sympathy with the purpose of the bill and also convinced 
that if such an office is created it should provide skilled defense against criminal 
indictments. 

There is only one suggestion that I care to make. I think the maximum com- 
pensation of $10,000 annually is too meager to obtain the services of a competent 
trial lawyer. It will, I am sure, be speedily demonstrated that the public 
defender, not too long after he takes office, will have a full-time job. If defen- 
dants are to be given paid counsel, they should be assigned competent counsel 
with competent assistants. This is particularly true in the large centers of 
population and, of course, as the bill provides, compensation of the defender and 
assistant counsel should be within the control of the district judge under super- 
vision and regulation by the Judicial Conference of the United States. 

I hope you will get your bill passed in the very near future. 

. (11) At one time I was definitely of the opinion that defending indigent 
defendants should be the sole and exclusive duty and obligation of the lawyer 
appointed by the court. However, after 14 years of experience as a State trial 
court judge and 2% years experience as a Federal court judge, I have come to 
the conclusion that the public defender system has much merit. I believe that 
it would afford better all-around representation to the indigent defendant than 
does the present system of hit and miss appointments. Certainly, the present 
system affords an opportunity to younger members of the bar to gain experience, 
but just as certainly, that experience should not be gained at the prejudice of 
the rights of an indigent defendant. 

Therefore, I believe that a bill such as yours, should become law and that it 
is in the best interest in the proper administration of justice that public defender 
provisions be applicable to the Federal judiciary, 

I have a few suggestions: 

1. I would suggest that the bill also provide for the appointment of coun- 
sel by the court, even though the public defender has been designated; 
probably this should be only in extreme cases and at the discretion of the 

» judge; but there may be instances when the crime is one of a very serious 
. nature that the court might feel additional counsel is necessary in the case. 

_ Under the provision of your bill I do not believe the court could appoint 
additional counsel and therefore suggest that some consideration be given 
to such a provision, , 

2. I would further suggest that some provision should be made in the bill 
to allow the.circuit courts of appeal to appoint the public defender in the 
district where the case originated, as the attorney to represent the defendant 
on appeal. Section (d) of your bill provides that the trial court may appoint. 
the public defender if it “considers that there is reasonable ground for 
appeal and so. directs.” There are many.instances where the trial court 
might refuse to designate the public defender to take up the matter on 
appeal, and the appellate court then has the jurisdiction and the necessity 

to furnish counsel to an indigent defendant. Of course, the appellate court 
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could proceed under the present practice of appointing counsel, but it seems 
to me that they should be authorized to appoint the public defender who 
tried the case as the one to conduct the appeal. 

I believe that the biggest hurdle your bill will have to get over is the ex- 
pense that is involved. However, the amount provided seems both fair and 
adequate. Certainly, a good man could not be obtained for less than $10,000 
per year. While this may seem expensive, it may eliminate a lot of matters 
coming up after judgment and sentence which require further hearings and 
sometimes even further trial. In addition to that, if the principle is correct, 
the cost should then be incidental to the paramount need. 

I hope that these suggestions may be of some help to you and I will look 
forward with interest to the final fate of your bill. 

(12) You have asked for my comments with respect to this proposed legis- 
lation, and they are as follows: I generally agree with the provisions of your 
bill, except that I think the district courts should be allowed to authorize pay- 
ments to appointed counsel in a sum not to exceed $50 per day, instead of the 
$35 mentioned. 

We judges of this district make a practice of appointing counsel for indigent 
defendants in all serious criminal cases, i.e., such as bank robberies, etc., where 
possible heavy sentences are indicated. We do not, however, appoint counsel 
in the average case, where the defendant, after full explanation of his rights 
by the court, agrees to waive appointment of counsel. Is it intended by your 
bill that all jail-bound defendants should have appointed counsel, or simply 
those who request it? 

(13) I believe the legislation is well conceived and certainly is directed at 
filing a longfelt need. My only suggestion is that the appointment of full- 
time or part-time public defenders be limited to districts in which there is a 
city of over 500,000, and then only with the approval of the Judicial Confer- 
ence of the United States. The temptation to make appointments simply be- 
cause one is authorized is almost irresistible, even to judges. Many districts 
have so few cases filed, civil or criminal, that the judges, the law clerks, the 
secretaries, and other attachés have very little to do. Additional appointments 
for such districts certainly should not be made available. I believe that in 
most districts the very salutary purposes you have in mind can be achieved 
by providing for the appointment of counsel for indigent defendants in par- 
ticular cases as provided in section (c) of the proposed legislation. 

It appears that H.R. 4185 contemplates the appointment of counsel in every 
case where the defendant is “unable to employ counsel.” I assume that this 
means that counsel will be appointed only where the defendant desires such 
appointment. There are a great many cases where the defendants do not de- 
sire counsel. In those cases I believe the wishes of the defendant should be 
respected. 

(14) All the Federal judiciary are aware of the problem. It may be that the 
solution, if one can be found, will result from experiment. I think that, for 
the most part, more able and experienced counsel would be available by sepa- 
rate appointments in specific cases than by public defenders. There is much 
opinion otherwise. I do think they should be paid. 

Does H.R. 4185 contemplate that counsel should be assigned if an accused 
gives a negative reply when asked if he desires counsel? Does “unable to 
employ counsel” (p. 2,1.10) mean the same as “indigent” (p. 3,1.10)? Should 
there be some yardstick in the act by which to measure the inability to employ 
counsel and the manner by which it shall be established ? 

The assigned counsel or the public defender representing a defendant at 
his trial shall, so the bill provides, also represent him on appeal. I do not find 
a provision for representation of an indigent on appeal where he was not rep- 
resented at the trial or was represented by counsel of his own choice. 

The proposal seems to cover criminal prosecutions. Should it also apply to 


proceedings under 28 U.S.C. and 2255 and to habeas corpus proceedings? 


(15) I have read with interest the bill, and particularly that feature of the 
bill providing for employment of counsel in the so-called country areas. I have 
always been careful to find out from the defendants in the various cases as to 
their legal rights, and have always appointed counsel for the defendant when 
he either requested it or I found that he did not understand fully his legal 
rights. In fact, I feel that it is the duty of 2 judge to make that kind of in- 
quiry. I believe that the rights of these persons have been fully protected in- 
sofar as my division * * * is concerned. ; 
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There has only been one casé in my first year of service that I find needed 
‘the attention of good counsel, and I appointed competent counsel who were 
later paid compensation through friends or relatives of the defendant. I be- 
lieve that part-time employment is proper in this division * * * and my only 
objection to the proposed legislation is the maximum amount provided for as 
to counsel appointe : by the court in individual cases. I believe that $35 a day 
is inadequate compensation for the value of legal services required, and I 
think that it should be fixed at a minimum of at least $100 per aay. I do not 
believe that a person can get adequate representation for a daily fee less than 
this amount. In other words, this bill provides for a maximum fee of counsel 
at plasterers’ or steelworkers’ compensation. 

I trust that my suggestions will be helpful to you, but I feel that if the 
maximum is to be $35 per day a court would not be justified in appointing com- 
petent counsel for criminal defendants. 

(16) You are to be congratulated in sponsoring this legislation which na- 
tionally, I am sure, is much needed. 

Answering your inquiries specifically, I consider the system embodied in 
your bill is meritorious and I have no alternative system to suggest. My only 
specific comment about the bill is that probably the attorney appointed for an 
indigent defendant in a district where there is no public defender should be 
compensated more than $35 a day—say perhaps $50. The expenses of operating 
a law office are pretty heavy today, and that is the reason for my suggestion. If 
the per diem were increased, then the overall maximum of $5,000 probably should 
be commensurately increased. 

(17) During my short 2-year period on the bench I have seen further evidence 
of the absolute need of public defenders. At the present time indigent defend- 
ants in criminal cases in this court are represented by a member of the staff 
of the Legal Aid Society of the City of New York. Although I have not kept 
accurate statistics, I believe that the Legal Aid Society of the City of New York 
represents a large percentage of all defendants in criminal cases in this court. 
I do not know how we would be able to handle our criminal calendars here were 
it not for the Legal Aid Society. I believe that an even better job could be done 
by a public defender whose salary would be $10,000 per annum and who would 
be assisted by necessary clerks and assistant public defenders as contem- 
plated by H.R. 4185. 

May I suggest one amendment to the proposed bill? There may be cases 
in which, after a public defender has been assigned to act as counsel for a par- 
ticular defendant, the public defender may find (and the court may agree with 
him) that there are conflicting interests between several defendants and that 
some one other than the public defender, or his assistant, should be assigned 
‘to represent one or more of the defendants. You make provision for this con- 
tingency before the public defender is assigned. That is, you provide for the 
appointment of separate counsel where the conflicting interests are apparent 
in the first instance. But once the public defender has been assigned to act 
as counsel for a defendant, the bill requires him to continue to so act under 
all circumstances. I suggest that the following be added at page 2, line 21, 
of the bill. after the word “counsel”: “or that there is other just cause why 
the public defender so assigned should be permitted to withdraw as counsel.” 

Almost every act of Congress imposes an additional workload on the judges 
of the U.S. district courts. For example, I shudder when I think of the amount 
of litigation which will come into our district courts as a result of the recent 
Labor Act. In H.R. 4185 an additional burden will be placed on the judges of the 
U.S. district courts. They will be required to pass upon the question of reim- 
bursing the public defender for expenses necessarily incurred by him in the per- 
formance of his duties. May I suggest that the second sentence, paragraph (b), 
be amended so as to provide for reimbursement for such expenses when approved 
‘by the senior U.S. commissioner? Surely, in England such a detail would not be 
imposed upon the trial judge, and I see no reason why this added burden should 
be placed upon the shoulders of our already overworked Federal trial judges. 

I would appreciate an explanation as to paragraph (e). Would this pro- 
vision authorize appropriations for the public defender to be paid out of the 
bankruptcy fund which, I understand, now amounts to approximately $6 million? 
IT hope that the appropriations could not be made out of this fund. It derives 
from civil litigation. Quite frankly, I am hoping that some of that fund can be 
used to provide deputy judges or pretrial referees on the civil side, if, as, and 
when such subordinate positions are created. 
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_ With the exception of the two suggested amendments and in the hope th 
appropriations will not be made out of the bankruptcy fund, I am in complete 
agreement with the bill and its basic object to provide public defenders for in- 
digent defendants in criminal cases. 

(18) It seems a shame that the Federal courts have no adequate system for 
providing counsel for indigent defendants. In this we are far behind the State 
courts, and I have been at a loss to understand why the Congress has been so 
slow to provide this important legislation. 

I am particularly pleased to see that your bill not only provides full-time public 
defenders in metropolitan districts where needed, but that in the rural dis- 
tricts * * * the court might appoint and pay counsel a modest fee in each par- 
ticular case. We hold court in many places, and in some places we do not 
have enough criminal business to justify the salary of a public defender, and it 
‘would not be economically practical to take a salaried public defender with us 
‘on government expense account a distance of more than 200 miles * * *. 

There is one suggestion that I would make. In the first paragraph, page 2, 
in the first sentence, after the words “* * *, it shall assign the public defender 
to act as counsel,” I would add the words “unless counsel has been waived”. 

After explaining to the defendant his right to coumsel, and telling him that if 
he wants a lawyer the court will appoint a lawyer for him, we ask if he wants a 
lawyer, and if he says he does not want a lawyer, the clerk then reads a 
written waiver of counsel which he signs in open court, and we then proceed 
to take his plea without counsel. 

(19) On page 2, line 20, after the word “prosecution” insert “in any court 
of the United States.” This, at one stroke, will avoid the claim advanced by 
some opponents that counsel would even haye to be appointed at preliminary 
hearings before U.S. commissioners or before the municipal courts in the 
District of Columbia or the territories. The term “court of the United States” 
is defined already in 28 U.S.C. § 451, and by here using that expression, the 
duty of the public defender will carry over to appellate courts as contemplated 
by your subsection (d) on page 4 

As to this latter, I suggest. you amend page 4 at line 14 so that the language 
will call for reimbursement “for such expenses as may be approved by the court 
directing or allowing such appeal.” You see, this amendment will not only 
tie in with “so directs,” page 4, line 8, but also with the requirements specified 
by the Supreme Court in Hillis v. United States, 356 U.S. 674 and 675. 

I urge that the proposed limitation upon expenses incorporated on page 3, 
line 24, and page 4, lines 1 and 4, and 14-18, be eliminated. In the first place, 
if compensation and expenses are subject to approval of the court, the responsi- 
bility should be entrusted to the court, and no one can foresee just what the 
total might be. In the second place, tactically, retention of this language sets up 
a target for those who are niggardly while you always can reinsert a limitation 
if your committee insists that a limit be stated. At this stage, however, I 


think these lines should be deleted. 


Incidentally, the September 1959 issue of the Connecticut Bar Journal con- 
tains an excellent review under the title “Connecticut Public Defenders” by 
Prof, David Mars. His article commencing at page 297 analyzes experience 
under the Connecticut public defender law, with reference to experience of 
various other States. In addition, the Connecticut Supreme Court considered 
certain challenges to the validity of the Connecticut statue in State v. Reid, 
recently decided; It appears in 146 Conn. 227, with an important discussion 
at page 236 as to why the public defenders are appointed by the judiciary. 

(20). I consider the problem with which this proposed legislation deals quite 
important. As a practicing lawyer, I felt, when I was appointed or assigned 


‘to defend an impoverished defendant, that the Court, in effect, was taking my 


property without just compensation. I am sure that many other lawyers feel the 
same way. And, although I have never known of an instance when appointed 
or assigned counsel did not give a full measure of devotion to the cause of his 
client, I am convinced that there have been instances in other areas where sub- 
stantial justice was not done for such hapless defendants. I am confident that 
you personally know of instances wherein counsel assigned or appointed pos- 
sessed little or no experience in the field of criminal law. 

My personal thinking at this time is that a full time public defender should 
be authorized in all metropolitan areas where criminal dockets are heavy on a 
full time basis with an adequate salary. I do not, however, feel that the best 
results could be obtained in districts such as mine (a one judge district with a 
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comparatively light criminal caseload) by assigning counsel who would be paid 
on a per diem basis. I prefer authorization of a public defender who would 
have complete responsibility for the defense of each indigent defendant who asks 
for counsel throughout the entire district. Such a public defender would become 
a specialist in the field and, in my opinion, would afford a more adequate de- 
fense or more adequate representation than would the attorney assigned on a 
“hit or miss” basis who would thus have a very limited opportunity to become 
thoroughly conversant with Federal court practice in the field of criminal law. 
Such a defender as I have in mind, for the smaller districts such as mine, would 
be on a part-time basis and would be permitted to continue in the practice of 
law in all fields other than criminal law in Federal cuvurts and perhaps criminal 
law in State courts where any conflict of interest might arise. He should be 
paid on a part time basis. Such an arrangement would compare with the system 
now in use in districts such as mine for referees in bankruptcy. For example, 
I am authorized one part time referee in bankruptcy. His compensation is fixed 
on a part-time basis. To illustrate, I consider that $4,000 a year would prob- 
ably be reasonable compensation for a part time public defender in my district. 

(21) The present system of appointing reluctant, unpaid, and ofttimes inex- 
perienced and incompetent counsel for indigent defendants is most unsatisfactory 
and is certainly not in accord with our basic philosophy of equal justice for all. 

From my experience as an active practicing lawyer, as attorney general of 
of * * * as associate and chief justice of our State supreme court, and over 13 
years’ service on this Federal court, I am thoroughly convinced that adequate 
legal assistance should be provided by the Government for indigent defendants 
in criminal cases in Federal courts. 

I have carefully examined your bill and also the Wiley-Kefauver bill passed 
by the Senate, and these bills appear to be identical. In my opinion your bill 
adequately provides for a practicable system of furnishing legal assistance to 
indigent defendants in Federal courts. I have only one suggestion. Subsection 
(a) of the bill provides in part: 

“Each U.S. district court may appoint a public defender at each place where 
terms of court are held. Whenever a district court is satisfied that the number 
of cases assigned to a public defender is greater than can be conveniently con- 
ducted by him, it may appoint one or more assistant public defenders.” 

This provision would leave the matter of the appointment of a public defender 
and an assistant public defender entirely within the desire and discretion of 
each district court, and, district judges being more or less human, it is possible 
that public defenders and assistant defenders might be appointed in some smaller 
and less active courts where the appointment of counsel for indigent defendants 
in particular cases would be more practicable and less expensive. 

Might I suggest that the first sentence of subdivision (a) be amended to 
read as follows: 

“Bach U.S. district court may, with the approval of the judicial council of 
the circuit, appoint a public defender at each place where terms of court are 
held... Whenever a district court is satisfied that the number of cases assigned 
to a public defender is greater than can be conveniently conducted by him, it 
‘may, with the approval of the judicial council of the circuit, appoint one or 
more assistant public defenders.” 

I'am fully in accord with the intent and purpose of your bill, and I merely 

make the above suggestion for consideration by you and the committee. 
/ (22) IT am heartily in favor of the system embodied in the bill. Our present 
system of court-appointed, unpaid counsel for indigent defendants is most unsat- 
isfactory. In some cases it does not provide fair representations. In some, it 
works an undue hardship on the lawver. ' 

As I understand H.R. 4185, a public defender would be appointed only in the 
larger cities, and court-appointed counsel would serve in other places. I would 
think that the maximum compensation for a public defender should be in line 
with that. of a U.S. attorney, and that the maximum of $35 a day for court- 
appointed counsel is too small. Those, however, are details. i 

The courts and the public are indebted to you for your efforts:to secure more 
adequate justice to indigent defendants. 

(23) My reason for this immediate answer is that at this particular time 
‘I am engaged in the trial of a murder case in which a jury may well return 
a verdict assessing the death penalty. There are two defendants. one of whom 
employed his own attorney but has not been able to compensate the attorney so 
employed adequately. The other defendant was completely without funds and 
I assigned two attorneys to represent him. These attorneys, all of them, the 
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one inadequately compensated and the two who are serving without any com- 
pensation, have spent many days in preparing for trial, and the case will con- 
sume several days in actual trial work. In all probability there will be an 
appeal and these attorneys have signified their willingness to brief and argue 
the case in the court of appeals. 

Their attitude in their regard has been splendid but I cannot help but feel 
they are being imposed upon in having to devote so much time without com- 
pensation. 

I like your bill, but frankly I think we will have to proceed rather cautiously 
at first if the bill is passed and as we learn frum experience. It is my pur- 
pose, if the bill becomes a law, to continue assigning attorneys for indigent de- 
fendants and to require them to serve without compensation, as I firmly believe 
this responsibility of an attorney to represent indigent defendants should not be 
entirely discontinued. In other Gases, like the one J] am now trying, however, 
the provisions of the bill, providing for daily compensation, could well be fol- 
lowed. By a combination of the two methods experience can be gained and 
suggested changes could be made if required. 

I certainly hope you have success in securing enactment of a law along the 
lines of your bill. 

(24) I am generally in favor of your proposed bill for the appointment of 
public defenders for indigent defendants. 

There are some things, however, that should be considered. What would 
be the length of service of a public defender? Would it be at the pleasure 
of the court or for some particular term of years? 

It occurs to me that on occasions a public defender might very properly be 
required to criticize the actions of a district judge, and might be required to 
contend before an appellate court that the actions of a district judge were con- 
trary to law. With this in mind it would seem to me that some consideration 
should be given to public defenders having a definite term of office. Also some 
consideration might be given to the removal of a public defender for cause. 

(25) * * * I had considerable experience with the public defender system 

while I was a State judge. As a result of my experience, both before and 
after the public defender system was generally used in the California State 
courts, and my experience as a Federal district judge, I can say without hesi- 
tation that I do not feel. that the rights of indigent defendants in criminal 
cases can in these modern days be adequately protected by any system other 
than that of the public defender. 
’ Having reached the conclusion given to you above, that just about states the 
case so far as Iam concerned. I could, of course, give you my reasons for the 
conelusion that I have reached, and do so somewhat in detail. It seems to me, 
however, that the reasons for a public defender system are so self-evident that 
anything that I would say would simply reiterate material which I am sure 
you now have before you. 

IT have examined H.R. 4185, and it would appear to me that it covers the situ- 
ation very well. I have only one suggestion to make, and that is that the per 
diem fee, which is authorized under paragraph (c), should be increased to a 
minimum of $50 per day. I say this because I do not think that a minimum 
of $35 would even approach adequate compensation (I realize that the fees 
exacted by some defense lawyers cannot be used as a yardstick; I use the word 
“compensation” advisedly) for an attorney who prepares his case well and 
gives his client an adequate defense. I do not mean to suggest that every loafer 
and every dolt should be paid $50 per day (they well might not be entitled to 
even $35 per day) but I do think that the courts should have the authority to 

pay $50 per day to a hard-working conscientious attorney who performs his 
duty in the very best fashion. I am confident that the judges could be trusted 
to be discreet in the payments that would be authorized. 

fT hope that what I have had to say about the public defender problem may 
be of some assistance to you and your committee. In my opinion, the adoption 
of a public defender system by the Federal courts would be a substantial and 
salutary step toward “equal justice under the law.” 

(26) Although I was in favor of a resolution voted at the second eircuit 
judicial conference in September 1958, to be transmitted to the Judicial Con- 
ference of the United States, that the maximum benefit would be derived from a 
bill’ such as the Javits-Kefauver bill, S. 3275 (85th Cong.) and reintroduced 
as §. 1079 (86th Cong., 1st sess.) because it permits subsidization of legal aid 
sdeieties, I believe that your bill, even without such possibility, is a worthy ad- 
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vance in implementing the constitutional guarantee of counsel contained in the 
last clause of the sixth amendment to the Constitution. 

I am inclined, however, to believe that ih this district the compensation pro- 
vided in the Javits-Kefauver bill would be more realistic in amount. 

(27) This bill has already received the approval of the court administration 
committee of the Judicial Conference of the United States, of which I am a 
member, and it has my Own thorough approval. I have only one suggestion to 
make, and that is that the amount of compensation provided for in section 1(c) 
of the bill, in my opinion, is inadequate. I think a minimum amount of $50 a 
day should be substituted in place of $35 a day. 

(28) The court concurs wholeheartedly in the proposed legislation relative 
appointed counsel for indigent defendants. We have had a number of serious 
criminal cases in which it was necessary to appoint counsel to represent defend- 
ants. My policy has been to appoint prominent attorneys with extensive experi- 
ence rather than the young and inexperienced. In so doing, we feel that the 
Government actually saves time and money; however, the court realizes it has 
worked hardships on lawyers who have been compelled to neglect pressing busi- 
ness to prepare their defenses. Therefore, I do feel that a $50 per day fee is 
more appropriate than the $35 suggested. Of course, I do not condone the pay- 
ment of fees to attorneys who merely appear on arraignment day to explain an 
indigent defendant's rights. 

(29) While I was one of the judges of the second circuit who voted at its 
circuit conference in September 1958 in favor of a resolution to be transmitted 
to the Judicial Conference of the United States that the maximum benefit would 
be derived from a bill such as the Javits-Kefauver bill, S. 3275 (85th Cong.), re- 
introduced as 8. 1079 (86th Cong., 1st sess.), because it provides a third choice 
of subsidization of legal aid societies, I feel that your bill, even without such 
third choice, is a commendable advance in implementing the constitutional 
guarantee of counsel contained in the last clause of the sixth amendment to the 
Constitution. 

I have one qualifying comment, to wit, that the compensation provided in the 
Javits-Kefauver bill for public defenders and individually assigned counsel is 
~ my view more realistic in a district Such as the southern district of New 

ork. 

(30) I concur in the views set forth (above) * * *. 

(31) I want you to know I agree with (above). 

(32) I want to add my endorsement to the views expressed (above). 

(88) First, I believe there are probably many defendants in criminal causes 
who do not receive adequate legal representation through the system of as- 

counsel. But I daresay that this ig also true as to some defendants 
who retain private counsel. In a few cases I know of this court, assigned coun- 
sel have atted with great competence, diligence, fidelity, and skill. 

Secondly, I doubt whether in metropolitan areas one can obtain for an amount 
not to exceed $10,000 a year “a skilled and experienced lawyer”—to quote from 
your “Case and Comment” article. A lawyer with skill and experience—and 
that to me implies being at the bar for at least 5 years—ordinarily would be 
earning more than $10,00 a year and would be developing his practice for the 
future. Of course, a possible source of personnel would be assistant U.S. at- 
torneys who have left their post but have not yet developed a large practice or 
found a lucrative position with a law firm. I am assuming that a public de- 
fender will not be able to practice law while holding that appointment. 

Third, I agree with you that assigned counsel not being paid is bad. My 
appointees have not been reluctant at all. Therefore, I like the provisions of 
subsection (c). 

Fourth, I am startled by your observation that “equally startling is the fact 
that of whose who do plead guilty about three-fourths enter this plea without 
any legal assistance whatsoever.’ I just cannot conceive of such a thing occur- 
ring in this court. 

Lastly, your bill is a good beginning for an attack on what is truly a problem 
in the administration of justice in the Federal courts. Instead of wringing our 
hands and deploring, let us experiment with your proposal and see what happens 
after several years. As with any enactment, undoubtedly there is not perfection, 
but your bill does not, after all, foreclose amendment or repeal. 

(384) Generally speaking, I believe that the provision of a public defender 
system in our Federal courts is long overdue, as it is obvious that the present 
practice of appointing unpaid counsel for indigent defendants does not always 
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provide fair and adequate representation. The bill introduced by you will 
achieve that objective. Hence, I believe it marks a substantial advance in the 
administration of Federal criminal justice. 

As you probably know, our military justice system also furnishes each aceused 
tried by general court-martial with appointed, legally qualified counsel. Hence, 
it is in effect a public defender system. My experience, however, with the mili- 
tary practice of making a defense counsel the subordinate of the officer recom- 
mending trial in the case leads me to believe that it can be improved. Moreover, 
we frequently find that young and inexperienced officers are assigned to defend 
serious and complicated felony cases which would present a challenge te the 
ablest criminal lawyer. I mention these factors merely as a background for the 
following suggestions which I make with reference to H.R. 4185: 

1. The bill does not include a positive provision that the office of the 
public defender shall be independent of the U.S. district attorney. While 
this may be clearly implicit in the legislation, I think it important enough to 
require an affirmative declaration. Otherwise, economy minded judges 
or administrators may desire to continue the two functions in the same 
office in order to permit utilization of the same clerical personnel. BWthical 
considerations as well as sad experience with the similar arrangements in 
the military service dictate the inclusion of a provision to the effect that 
the public defender’s office shall be separate and distinct from that of the 
district attorney. 

2. The most important feature of any public defender system is that it 
be able to attract and retain the services of competent trial lawyers. This is, 
of course, hard to do unless the compensation is adequate. I do not believe 
that the bill provides adequate remuneration by limiting the salary of full 
time defenders to $10,000. In lieu thereof, I suggest a provision to the 
effect that the public defender shall receive the pay of a U.S. district attorney. 
Not only will this attract more capable lawyers but it will at least place the 
prestige of the office on the same footing as that of the prosecutor. At the 
same time, continuity in office will be assured by retention of the appointing 
power in the U.S. district judges. 

3. The bill provides for reimbursement of necessary expenses incurred by 
the defender when approved by the district judge. This, of course, will per- 
mit the conduct of necessary investigation, et cetera, in connection with a 
particular case. I suggest that some efficiency and economy ean be intro- 
duced here by providing that the facilities of Government agencies, e.g., the 
FBI and its laboratories, shall be equally available to the public defender, 
on a privileged basis. 

4. The bill provides for the use of the public defender in all felony and 
misdemeanor cases, but excludes “petty offenses.” I presume that the last- 
mentioned term refers to matters tried before a U.S. commissioner. If that 
is what is intended, I suggest that it be spelled out in the act in order toavoid 
the variety of interpretations sure to arise in different judicial cireuits. 

5. More importantly, the bill makes no provision for the time at which the 
public defender is to become active in the case. It merely provides for 
assignment by the court. It is surely obvious that a defendant needs counsel 
prior to his indictment and while he is in the hands of the police. Hence, 
I would recommend that the public defender be made available at the latest 
upon arraignment before the commissioner or even earlier, if the accused 
requests the services of counsel but informs arresting officers that he is 
indigent. If it turns out that he has money, the public defender may be 
required to withdraw, leaving the accused to employ counsel privately. 

6. Finally, provision should be made for the recovery by the Government 
on a quantum meruit basis for the services of the public defender if it is 
discovered that the accused has falsely claimed to be indigent. There are 
always sharp practitioners who will attempt to conserve their estates by 
obtaining free counsel under false pretenses. In such cases, the Government 
should be allowed to protect itself from being victimized. 

(35) I am in fuli accord with the public defender system embodied in your 
bill. The alternative provision thereof, covering the appointment of full-time 
public defenders and the appointment of individual counsel in sp-sific cases, 
seemingly makes adequate provision for representation by counsel to all indigent 
defendants. 

The only suggestion that I might make is in respect to verbiage: In section 
(a), provision is made for the public defender or court-appointed counsel to 
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represent the indigent defendant on appeal “if either the district court or the 
court having jurisdiction of the appeal considers that there is reasonable ground 
for appeal and so directs” (p. 4, lines 6, 7, 8). 

You are aware of the dilemma in which the district courts and the courts 
of appeals find themselves as a consequence of the interpretation previously 
given to the good-faith requirement of section 1915(a), title 28, U.S.C., respect- 
ing appeals in forma pauperis, in light of the Johnson, Farley, and Ellis cases, 
handed down by the Supreme Court (352 U.S. 565; 354 U.S. 521; and 356 U.S. 
674). To eliminate any further possibility of confusion, may I suggest that the 
phrase, “that there is reasonable ground for appeal and so directs” in lines 7 
and 8, page 4, might be clarified by providing for representation on appeal” 
if either the district court or the court having jurisdiction of the appeal allows 
an appeal in forma pauperis as provided in section 1915(a), title 28, U.S.C. 

(36) I am in favor of such legislation and personally I believe it advisable 
to initially provide compensation for the representation of indigent defendants 
on a fee basis as an experiment before setting up a public defender system. 
The $35 per diem maximum compensation may not be adequate in certain cases 
although it is much better than no compensation at all. The limitation in the 
present bill to the effect that aggregate amount expended for compensation and 
reimbursement of counsel in any district may not exceed $5,000 in any fiscal 
year would appear to be unrealistic. While up to the present I have made no 
record of the number of counsel for indigent prisoners appointed in this district 
during the last fiscal year I venture to say that if compensation were made to 
those appointed on the basis of $35 a day and expenses that a substantial part 
of that amount would have been used in this district (which) is not one of the 
larger districts. 

In any event, however, I do believe it is advisable to make a start. With that 
thought in mind I believe that the system provided in your bill has merit. 

(37) From my experience and knowledge, and upon due consideration of your 
proposal, I have reached the opinion that there is much merit in the bill. You 
might be interested to know that while there is no statewide provision for 
public defenders in Missouri, the city of St. Louis has, by ordinance, created the 
office of public defender for indigent first offenders in felony cases. One of the 
State trial judges informed me that there are now three public defenders serv- 
ing in St. Louis; they devote their full time and receive a salary of approxi- 
mately $8,000 per annum for their services. The judge stated that the defenders 
had done a creditable job and handle approximately 20 percent of the criminal 
caseload. Under the St. Louis system the judge can but is not required to ap- 
point the public defender to represent an indigent defendant who has previously 
been convicted. In this situation, if the public defender is not appointed, some 
other member of the bar is. 

By and large, the lawyers who have been appointed by the U.S. district 
judges in the eastern district of Missouri, at least, have furnished conscientious 
and able service in representing those defendants who are unable to employ 
counsel. However, I know it is the practice in many instances to appoint young 
lawyers who have not had the opportunity to gain any appreciable amount of 
experience in trial work. It seems to me that under the plan envisioned by 
your bill, defendants would in all cases be afforded representation by experienced 
trial lawyers. ; 

I observe that under section D, the public defender or counsel appointed by 
the court who represents an indigent defendant in the district court, shall 
represent him in appeal proceedings if either the district court or the court of 
appeals considers there is reasonable ground for appeal and so directs. There 
may be situations where the interests of justice could best be served if the court 
were empowered to appoint some other lawyer to represent the defendant on 
appeal. I recognize that if a salaried public defender is available, he ordinarily 
should represent the defendant through all stages of the case. However, there 
may be situations where the public defender should be relieved. This sugges- 
tion is prompted largely by the numerous complaints we have from indigent de- 
fendants in proceedings under section 2255, title 28, to the effect that they were 
inadequately represented in the trial, that trial counsel was in collusion with 
the U.S. attorney, that counsel refused to cooperate, ete. I realize that it is 
impossible to write a law that will meet every contingency and it may be that 
your proposal will prove to be entirely adequate. 

(38) In response to your gracious letter, I have had the opportunity to study 
H.R. 4185 to provide for the representation of indigent defendants in the Fed- 
eral courts, and can think of only one suggestion to offer. It is that the $5,000 
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maximum provided in subsections (c) and (d) for the compensation and expense 
reimbursement of assigned counsel be increased to $10,000 in districts having 
a city of more than 500,000 population. 

With such an amendment, the larger districts choosing to use the assigned 
counsel system will have the same resources for this important work as those 
districts that elect to employ a public defender. As you of course know, there 
are many judges and lawyers who look with much disfavor on the public de 
fender system. They feel it smacks too much of the totalitarian system where 
the State provides the courts, the prosecutor and the “defense.” For that rea- 
son, you may agree it would be wise to make the same financial provisions for 
both systems, lest it be thought that the proponents of the measure are biased 
in favor of the public defender system. 

(39) I am in full accord with the need for such a system and with the 
details of the proposed bill generally, except in a couple of minor aspects, which 
I shall note. 

1. On page 3, commencing at line 14, of the proposed bill, the option is 
allowed the district court of not appointing a public defender in a city of 
over 500,000 population. I am of the opinion that there is no city of over 
500,000 population in which the services of a regular public defender are not 
needed, and in which the administration of justice would not be better 
served by having such a permanent officer than by retaining the relic of 
our present case-by-case appointment method. Also, it seems to me that, 
if the establishment of a public defender system has-validity (as I think 
it does), as distinguished from a scheme of mere appointed-lawyer com- 
pensation, there ought to exist a certain minimal fixed area to give it 
recognition and solidarity as a system. For this reason I think it unwise 
and detractive from its system aspect to allow the option, for which the 
bill provides, in the case of cities of over 500,000 population. 

2. I further am of the opinion that it would be better to have the bill 
provide for an appointment of a fixed term, such as 4 years, than to leave 
the time indefinite or at will. This adds stature to the office, and it has 
generally been found to be advisable as to other judicial-system adjuncts, 
which are offices and not mere jobs, such as referees in bankruptcy, etc. 

8. I venture to make one additional suggestion. I believe it would add 
an element of precaution and safeguard, if such appointments were required 
to have the approval of the judicial council of the circuit. This will ordinar- 
ily constitute a formality but it will serve as a restraint against the pos- 
sibility of personal or political appointments and it may add a feeling of 
responsibility on the part of the appointee. I think that there may be also 
another element of ultimate significance in relation to it. The admin- 
istration of the setup is going to call for a gearing to the Administrative 
Office of the U.S. Courts as a matter of facilitation in performing its 
functions, and I think that the presence of the judicial councils in the 
statutory prescription, nominal though it will actually be, may add to the 
ease of handling that problem. 

(40) We reply on behalf of the judges of the U.S. Court of Appeals for 
the District of Columbia circuit and the judges of the U.S. District Court 
for the District of Columbia, each of whom we understand has received a 
similar letter from you. 

The problem of providing indigent persons with adequate representation before 
all the courts of the District of Columbia has been one of increasing concern 
over the past 10 years. The burden upon the bar, who are called upon to 
serve without compensation, has been constantly increasing due to the trend 
of judicial decisions and statutory enactments. The circuit and district judges 
as well as the bar are acutely concerned that the present system is not ade- 
quate and it appears that legislation to provide an adequate program for legal 
representation to indigent persons before the courts of the District of Columbia 
is essential. The Judicial Conference of the United States, recognizing the 
critical state of the problem in the District of Columbia, adopted a resolution 
recommending remedial legislation at its special session on March 18, 1958: 

“Whereas the problem of assigning counsel in the District of Columbia in 
criminal cases, mental health cases, habeas corpus cases, cases arising under 
section 2255, title 28, United States Code, and in cases of juveniles charged with 
delinquency, has reached a critical state; and 

“Whereas the courts do not have the power to set up an adequate system 
to provide for the proper representation of the aforesaid persons ; and 
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“Whereas it appears that legislation is essential in order to provide an ade- 
quate system: Now, therefore, be it 

“Resolved, That it is the sense of the Judicial Conference of the United States 
that it is essential that legislation be obtained providing for the representation 
of indigent persons in courts of the District of Columbia, and, therefore, Con- 
gress is urged to enact legislation to provide for such representation ; that such 
legislation should be in such broad terms as to provide for the representation 
of the indigent in criminal, mental health, habeas corpus cases and cases arising 
under section 2255, title 28, United States Code, and further that such legislation 
should apply to the U.S. Court of Appeals, the U.S. District Court for the Dis- 
trict of Columbia, the municipal court and the juvenile court. It is recom- 
mended that said legislation be in one or the other of the following forms: 

“(a) Provide a public defender, together with the necessary assistants, for 
the District of Columbia, the public defender to be authorized to encourage help 
by volunteers ; or 
. “(b) That a system of appointed counsel be authorized and an appropriation 
be made, to the end that the court might assign counsel to represent the indigent 
in the class of cases aforesaid and to pay counsel compensation not to exceed 
a certain amount.” 


2. (a) Law school deans and professors who favored the enact- 
ment of H.R. 4185 supported their position as follows: 


(1) You may record me as being wholeheartedly in accord with your bill 
(H.R. 4185) which would provide a public defender system for the district 
courts of the United States. 

This bill will rectify a great injustice to indigent defendants in our Federal 
court system who at the present time do not receive fair and adequate repre- 
sentation. It would also rectify an injustice which is being done to many 
members of the bar, especially the younger members, who are often assigned 
to these cases without fee. 

Both as a teacher of criminal law and as a former practitioner before the 
Federal courts, I wholeheartedly endorse your bill and earnestly hope that the 
House will take speedy action in reporting it out of committee and adopting it. 

My only criticism is that a bill of this type has not been adopted a long time 
ago. It is an absolute disgrace that the present inadequate system of unpaid 
counsel for indigent defenders should have been allowed to remain for so many 


years. 

(2) It was good of you to send me a copy of H.R. 4185. I am for it. 

It seems incredible that under a system where one is presumed innocent until 
proved guilty that the State will spend so much money proving a person guilty 
and the accused is supposed to spend his own money to prove that he is not guilty. 

Another thing that has always disturbed me is that members of wealthy fam- 
ilies seldom ever are executed, while the poor person who commits a crime for 
which capital punishment is imposed has little chance of escaping execution. 

There is no question in my mind about another matter: The person who cannot 
afford good counsel is quite often very poorly represented in court by incompetent 
or inexperienced lawyers. 

I hope the bill will be enacted into law. ‘ 

(3) Without question and in the light of the insistence of the U.S. Supreme 
Court, in connection with State trials, that all due process be accorded to ac- 
cused persons—even to the point of a mandatory obligation to furnish a trial 
record without charge if needed for purposes of full review—there is every 
reason why the Federal Government, to be consistent, should be equally watchful 
over the rights of persons charged with crimes against it. No one, particularly 
in a large community, would believe that court-appointed counsel—diligent 
though they may be—can properly represent indigent prisoners, much less afford 
them with a full review in the event of a conviction, while serving without com- 
pensation. The burden of the cost should, therefore, be upon the general, public 
if the defendant is without funds. I suppert the general. proposal to create.a 
public defender system without qualification, As I am lacking in trial experi- 
ence, I do not feel qualified to express judgment on the particular measure, but 
it does seem to me to contain reasonable provisions to effectuate a workable 


system. 
(4) In response to P ges letter of October 1, I am in complete accord with the 
objectives of H.R. 4185. 


_is determined by the 


INDIGENT DEFENDANTS IN FEDERAL CRIMINAL CASES 43 


Of course lawyers are members of a profession dedicated to serving all seg- 
“ments of the public and are officers of the court. Therefore, courts may properly 
appoint them to represent indigent defendants without compensation. In many 
instances their representation is adequate, sometimes outstanding. 

However, it is too much to ask of even a dedicated person that he not only 
serve ‘without compensation for his services but also bear many of the expenses 
of defense. Benefits from the experience are extremely doubtful. His reputa- 
tion and standing in the community are seldom enhanced. Indeed, there may 
even be loss of reputation from the popular misconception which identifies a 
client’s cause with that of the attorney. 

Our Anglo-American system of criminal justice is predicated upon giving every 
man accused of crime a fair hearing in court. If through indigence an accused 
cannot afford the services of an attorney, there can be no question but what he 
will receive more adequate representation from a lawyer whois paid both for his 
services and his expenses. 

The State of Wisconsin has long paid attorneys appointed to represent such 
persons $25 per day in court and $15 per day for preparation. 

(5) I believe that the present system does not, on the whole, produce as good 
a defense for accuSed criminals as would the plan proposed in the, bill, though 
many appointed counsel doubtless do a conscientious and excellent job.* * * 

Some people profess to see a danger of totalitarianism in the publie: defender 
system. I confess I am not troubled by any such dangers. 1 believe the system 
has worked well in the States and cities which have tried it, and that it would 
work well in the’'trial of Federal criminal cases. 

So I endorse your bill. 

(6) I am wholeheartedly in sympathy with the objective of the bill, and in 
my opinion the system it proposes is the most desirable at the present time, 

(7) In reply to your letter of October 1, 1959, regarding H.R. 4185, L believe, 
‘as a lawyer, legal educator, and as former vice president and trustee, Legal Aid 
and Public Defender Society, Columbus, Ohio, that this bill is both meritorious 
and necessary. 

Our experience in Columbus, Ohio, may provide a matter to be considered, by 
your committee. ‘The city of Columbus, having a public defender, consented. to 
contracting for the service with our Legal Aid Society. The outcome was the 
strengthening of both the service to indigent prisoners and the Legal Aid Society. 
‘I should therefore respectfully recommend that the Federal district courts have 
the power either to appoint a public defender or to appoint a Legal Aid. Society 
which is a member of the National Society of Legal Aid and Public Defender 


Associations to perform the service with compensation. 


(8) While I am not certain that the so-called defender system would be the 
best way to provide counsel for the district courts of the United States, I do feel 
that something definitely should be done within the immediate future to correct 
.a serious weakness in the Federal administration of justice. 

I firmly believe that the present system of court-appointed unpaid counsel for 
indigent defendants does not provide fair and adequate representation. 

(9) It is my opinion that the bill has considerable merit. Our.concept of 
judicial trials, with its emphasis upon advocacy, presupposes that both advocates 
are qualified and experienced. When either advocate has an obvious advantage, 
then our system of justice is thwarted. Having seen a large number of indigent 
defendants, particularly those of minority groups, I have long been convinced 
that they did not receive equal justice at the trial level, and, of course, in. practi- 
cally every case, the trial court was the court of last resort. The system of unpaid 
counsel for indigent defendants in Federal courts, in my opinion, has always been 


_a travesty on justice. 


(10) Personally I am in favor of the purposes of the public defender system 
for the Federal district courts. Many lawyers and several Federal, district 
court judges have expressed their personal opinions to me that the present sys- 
tem of assigning counsel for indigent defendants accused of a Federal.crime is 
unsatisfactory. Counsel for defense assigned by a Federal judge should have 
received reasonable compensation for his professional services. Under this bill, 
‘a public defender is appointed and an annual salary is paid to him:, The salary 

Ted dicial Conference of the United States. ~ 


This bill has special merits. It has greater merits than the present system, of 
appointing counsel for defense who receives no compensation. ‘The only al- 
ternative system would be to have the Federal district court appoint counsel 
and determine the compensation to be paid for his professional services and. ex- 
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penses. This alternative system would be more difficult to administer. It would 
impose extra burden on the Federal judge to determine compensation and it 
would lack uniformity in its administration, 
I have reason to believe that this proposed act should be enacted and given 
a fair trial. If, over a period of years, problems of administration may appear. 
amendments may be then proposed. The lawyers, the judiciary, and the general 
public would be benefited by this act. The constitutional rights of the indigent 
defendant would be protected. We would always have that problem of fact 
with us, “Who is an indigent person ?” 
(11) From my point of view, the system embodied in the bill has merit; the 
present system of court-appointed unpaid counsel for indigent defendants does 
not. 
(12) Based on this limited fund of knowledge and what seems to me the 
consensus of lawyers in the District of Columbia, the current system of court- 
appointed unpaid counsel for indigents seems completely inadequate and, ap- 
parently, often produces a travesty on our fundamental concepts of due process. 
I believe this may be particularly true when the crime involved is relatively 
minor and tried on the municipal court level. 
You know better than I the relative merits of a (a) paid court-appointed 
counsel, (6) legal aid, and (c) the public defender, and since you favor the latter, 
I am quite content to follow your judgment. Anything would seem to be an im- 
provement on the present situation in the District of Columbia. 
(13) I have conferred with members of our faculty who teach in the criminal 
law area and are familiar with the administration of criminal justice. They are 
of the opinion that this bill would be a step forward and result in a distinct im- 
‘provement in the administration of criminal justice, and I concur in this opinion. 
(14) If there is any point where our administration of justice falls down, it ie 
at the point where we guarantee an individual equal justice without providing 
him with equal opportunities to be represented by counsel whether he can afford 
to pay for such or not. 
Of course, private attorneys cannot afford to answer this need in every com- 
munity. Some of the willing ones are often imposed upon, or the appointments 
are made when time for adequate preparation is not available. As a practicing 
attorney and teacher of criminal law, I certainly would endorse a system which 
would make available to every indigent defendant adequate representation before 
the court. To do this, I believe, the system would have to make possible ade- 
quate remuneration to the attorney for the time spent in preparing for trial 
and participation in the defense of the indigent defendant. In some communities 
a full-time public defender would be necessary. In others, appointment by the 
judge on ‘an individual basis with compensation within his discretion to go to the 
attorney for time spent in preparation would be adequate. 
(15) I am greatly interested in the proper representation of indigent defend- 
ants who appear in our Federal courts. Although the statistics of the Federal 
Administrative Office and the Office of the Solicitor General will indicate that 
in some districts a large percentage of the persons appearing before the court are 
represented by counsel, such statistics do not reflect the true situation. Quite 
often counsel has been appointed without time. for adequate preparation of the 
case, ‘and often those who give a great deal of time and attention do so at the 
expense of their own practice. It is not fair to a few of the willing members 
of the bar to be imposed upon, which often happens. 
I certainly feel that a system should be worked out by which every indigent 
defendant should have an opportunity for adequate representation before the 
eourt.. This should be done perhaps by a paid public defender in some districts 
where the caseload is large and through payment of individual lawyers at fees 
fixed at the discretion of the court in other districts where a full-time defender 
would not be necessary. ; 
(16) Itis my opinion that there is a genuine need for the adoption of a public- 
defender system in the Federal courts. Aside from the fact that H.R, 4185 will 
be an important contribution to the administration of justice in general, the 
need for the bill arises from the inadequacies of the present system of court- 
appointed attorneys for indigent defendants. It has been my observation that 
some attorneys when requested to defend the indigent accused do a most credita- 
‘ple job. ‘ But this is accomplished only from great personal sacrifice of time and 
funds, and those willing and able to make such sacrifice are few and far between. 
“Too often the court-appointed attorney is chosen either from lawyers already in 
the courtroom, there on matters of their own, and whose first knowledge of the 
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ease is when it is called for trial, or from lawyers who habituate the courtroom 
hoping for an appointment for the small remuneration from the court fund or for 
the experience gained by going through the motions of a trial. In either event, 
the preparation given to the case by the attorney so appointed is a 5- to 15-minute 
interview with the defendant. No attempt is made te evaluate the Government’s 
ease or to interview witnesses for the defendant. The result is that fair-trial 
requirements often are clothed only by form and seldom have substance. H.R. 
4185 should correct this most unfortunate situation. 

Lack of counsel for the indigent defendant has also spawned another most 
important problem. In the nether land between arrest and arraignment, it often 


develops that a confession is secured from the defendant. Far too often the 


confession is obtained before the defendant has had the opportunity to discuss 
his problems with counsel interested in protecting his rights instead of those 
whose duty it is to prosecute. While other issues often obscure this problem, it 
pervades such cases as People v. Mummiani (258 N.Y. 180; N.E. 94 (1982)), 
Chambers v. Florida (309 U.S. 227; 60 S.Ct. 472; 84 L. Ed. 716 (1940) ), Upshaw 
v. United States (335 U.S. 410; 69 S. Ct. 170; 93 L. Ed. 100 (1948) ), and Watts 
v. Indiana (338 U.S. 49; 69 S. Ct. 1347 ; 93 L. Ed. 1801 (1949) ). 

It is fortunate that Federal officers did not participate in the actions which 

gave rise to these cases. But it is expected, that H.R. 4185 can be administered 
in such a manner that an indigent defendant can be afforded the right of counsel 
as quickly as is humanly possible after his arrest, thus providing legal assistance 
when it is sorely needed as well as protecting a potentially overzealous officer. 
I see nothing in the language of section 3006(a) of the bill which would operate 
to prevent this, unless it be construed that lines 7 through 10% on page 2 of the 
bill apply only after arraignment or when a case is called for trial. And such 
construction, in my opinion, would unduly restrict the scope of the language 
used. 
I know of no alternative to the plan advocated by H.R. 4185 which could 
better correct the inadequacies of the present system of court-appointed. atter- 
neys. H.R. 4185 has within it the substance of guaranteeing to all a fair trial. 
The Government does not want less. No one can ask for more. 

(17) I am very happy to give my enthusiastic endorsement to your bill which 
provides for a public-defender system for the district courts of the United States. 
In my opinion, it is a step which is long overdue. 

I cannot help but feel that our present system does not provide adequate repre- 
sentation, and I trust that your bill may soon be enacted into law. 

(18) I appreciated receiving your letter concerning the bill proposing the crea- 
tion of an Office of Public Defender in the Federal system... I believe that this is 
something which has been needed for a long time. During the 5 years before I 
left the active practice in 1945, I devoted on an average of 2 weeks out of each 
year as a court-appointed defender of either those charged with crimes or those 
inmates of the Federal penitentiary near Terre Haute who sought to file petitions 
for writ of habeas corpus. Not only the time was involved, but, also, in many 
cases there was actual expense in order to give the individual involved adequate 
representation. 

My experience in the southern district of Indiana was that the court appointed 
competent attorneys who gave their clients the same devotion as they would 
have given to paying clients, but it seemed to me, at that time, that it had come 
to the point where it was demanding more from many younger attorneys than 
should have been demanded of them. I suppose also that since this same situa- 
tion has been true all over the country, there have been cases inevitably when 
individuals did not get adequate representation under the particular facts and 
circumstances. Therefore, I believe that your bill has much merit because its 
enactment would seem to go far to insure that defendants will have adequate 
representation, and will also insure that some lawyers are not called upon to 
make undue sacrifice in order. te see that justice is done. 

(19), The bill appears to me te be a good one, and I favor its passage. While 
my information about the operation of the present system here is limited, and 
the system may be functioning fairly well, I favor a publie defender plan in 
principle. It is an improvement from both the point of view of economy and 
adequacy of protection of the interests of indigent defendants. 

(20) I have long felt that a public defender system for the Federal district 
courts was urgently needed. I was, therefore, very pleased to know about H.R. 
4185 * * *. It will create a system much more equitable than the present one. 
Fae are to be congratulated on your efforts in behalf of this long overdue re- 
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(21) I believe the present system of unpaid appointed defense counsel in 

Federal criminal cases is not a good one. Although doubtless there are isolated 
instances where the defendant gets very good representation, on the average the 
system tends to produce inadequate representation and should be abolished in 
the interest of fairness to the accused. 
' As to the choice between assigned but paid counsel, on the one hand, and the 
public defender on the other, I believe that the former system generally works 
better in the less populated areas, the latter in the large urban centers. I think 
that your bill, which employs some of the features of both systems, with em- 
phasis on the public defender as the basic system in the urban areas, is'an ex- 
cellent one, which will do much to make the “right to counsel” provision of the 
Constitution mean what it was intended to mean. 

(22) I am wholeheartedly in favor of your bill. As a lawyer of some 11 
years’ practice, and a teacher of constitutional law for about the same length 
of time, I have very positive feelings on this subject. From the point of view 
of the practicing attorney, there is often great hardship involved in repre- 
senting indigent defendants in U.S. district courts. An appointment by the 
U.S. district judge is virtually a “command performance,” so that no matter 
how busy the appointee may be, he is in practical fact forced to'put everything 
else aside and handle the court appointment, with no compensation. Under un- 
usual circumstances he may suffer a very great loss in income. As an example, 
it is my understanding that in the so-called second level Communist trials in 
‘Denver a few years ago, each of several of the larger law firms in Denver was 
“drafted” into providing one of its staff who devoted many months of his time 
exclusively to these cases. This was certainly no fault of the Federal judge; 
the system forced him to do something of that sort. Surely there is something 
wrong with a system which produces a result such as that.» ; 

On the other hand, it is equally a “fact of life” that a court-appointed at- 
torney, who serves without compensation, sometimes turns in only a token 
performance. 

But even if he devotes himself earnestly to the case, his efforts may be ham- 
strung because of the expense of securing witnesses and developing other as- 
pects of the defense. We all know of more than one occasion in which court- 
appointed attorneys have dug up expense money out of their own pockets be 
cause of a conscientious desire to do a first-class job for the indigent client. 
~ Tam aware of the fact that there are other facets to this problem, but what 
I have said above is based upon personal experience, and leads me to entertain 
very strong feelings in favor of your bill. The bill seems to be well drafted, and 
I have no suggestions for changes in language. Your own interest in this prob- 
lem has grown to the point where you have developed expert knowledge on the 
subject, and your bill reflects it. The flexibility of your bill, especially subdivi- 
‘sion (c) of section 1, is commendable. , 
__ (23) I believe that the proposed institution of the publi¢ defender system in 
the district courts of the United States not only has outstanding merit, but is 
actually required in order to insure the fair trial to which every indigent de- 
fendant is entitled in the administration of criminal justice in ths country. In 
my opinion, no ‘other system of representation for the indigent defendant ean 
eompare with that of the public defender as set forth in your bill. 

You are to be commended for a difficult piece of legislative drafting which is 
a model of’ simplicity and effectiveness. The Congress of ‘the United States 
should do no less 'than to adopt the bill in its present form: 

(24) As director of our Legal Aid Clinic which offers assistance to the indigent 
in criminal as well as civil proceedings, I most heartily endorse your bill, for 
I have seen at first: hand how grossly inadequate appointed counsel (if any) 
ean be in protecting the rights of the criminally accused. I think your bill, 
when enacted, will fill a-very large gap toward the furtherance of justice. The 
time has long since passed when a prisoner could be adequately protected in 
his rights through voluntary action of the bar. I do not question the earnest 
concern of the bar in this regard or its good intentions. My point is that a 
public Prono system is the only practical solution im ‘the light of modern 
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Once a public defender system begins to operate in the Federal courts, it is 
my hope that the States which do not now haye public defenders will soon 
follow suit. 
_ (25), My personal opinion favors your bill. You very properly place appoint- 
ment with the Federal district judge, salary control with the conference, and 
control over clerical personnel numbers with the director. While these are 
details, they indicate the care with which the bill has been drawn to circumvent 
patronage considerations, 

The need for decent representation of indigent accused persons is in my 
judgment too pressing to be met by voluntary or charitably supported attorneys. 
This is not said in criticism of the work of these legal aid societies which en- 
deaver to meet this need, but in recognition of the fact that they are not ade- 
quately supported or always available. 

(26) However, on general principles it seems clear that a great principle of 
justice is involved, and that your system is the only feasible way to take care 
of the situation adequately. 

(27) I am very much in sympathy with this bill and feel that it shouldbe 
enacted by Congress. There is a real need, for a public defender bill in the 
Federal courts and in the State courts. where they do not have them. I feel 
that in the larger centers a public defender could be appointed on a full-time 
employment basis so that he would make the work of defending the indigent 
accused of crime a full-time undertaking. In the smaller communities, pro- 
vision for payment of attorneys appointed by the court to defend the indigent 
accused of crime should satisfy the need. 

Obviously, when under the present system, an attorney is appointed by the 

court to defend an accused person unable to pay attorney fees, and this lawyer 
receives no pay for his services, he is making a personal contribution to the 
public need by devoting his energy and giving his time in preparation for trial. 
An attorney must consider his own economic needs and it is unfair to him 
and to the accused that he do this without any compensation. There is always 
the temptation to shortcut the defense and the attorney may feel that he does 
not have the time to prepare for the case and defend totally at his own cost 
when he has no personal interest in the particular defendant and has no reason 
to defend, except to see that there has been a fair trial. He surely receives 
no glory for his work and he does it at a real personal sacrifice. 
. If he were paid the limited sum as provided in the bill, he could at least feel 
that his sacrifice was not too great and it would help cover the cost of his office 
and of his loss of time for doing other legal work for which he would have been 
paid. With the costs of office space, a law library, and secretarial help, the 
time spent in defending without pay really constitutes a financial gift as well 
as a gift of service. While this service may be spread about among different 
members of the bar, it does constitute a real burden to the lawyer appointed to 
defend without compensation. While the defense of the accused is a professional 
responsibility of members of the bar, it is also a public responsibility and the 
public should share the responsibility of paying the modest fee provisions set 
veut in the proposed legislation, 

Undoubtedly, there are many cases which have been inadequately defended 
and in which the minimum of attention has been given by attorneys appointed 
im the case in defending an indigent accused person. On the other hand, this 
should not be noted without also recognizing that there have been many cases 
in which the appointed attorney has used every conceivable effort to see that 
the, defendant’s rights have been adequately presented. As a person who has 
served in a State prosecutor's office, I found that in some instances, the appointed 
attorney, usually a younger lawyer who wanted trial experience, had prepared 
his case to the maximum and had presented a stronger defense than might have 
been presented by a paid counsel of experience to whom the trial was only 
another case. Also, in some cases, experienced attorneys have given their 
best time and effort to see that the rights of the accused were fully represented. 
While the latter situations occur, it seems in all fairness that these atorneys 
‘should have been paid some fair compensation because in this effort, they are 
Tepresenting..the public.as a whole, just as much as the prosecutor. It takes 
both the prosecution and the defense to work out a just determination of a 
-cause under our adversary system. of trials. If either side fails in this, the 
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goal of justice in our courts has failed. A bill such as is being proposed seems 
to me essential to our American conception of'a fair trial. 

I do want to remark that I do not regard a high percentage of pleas of guilty 
surprising or objectionable. But I think that a plea of guilty should never be 
made because the accused is without adequate counsel for defense, if the claim 
is just. The innocent person who pleads guilty because it looks to him as 
though the circumstances are all against him and that he would probably be 
convicted anyway and that he would not have adequate legal assistance, pre- 
sents a situation which should not occur. This legislation would be of great 
service to such a person. Even the person who is guilty ought to have his case 
fully explored so that the real gravity of the offense apart from the acts done 
by the accused can be evaluated and a study of his situation should be made to 
determine what disposition should be made for the best interests of the accused 
and of society. Some persons who have committed crimes are much worse than 
the acts which they have committed. The real guilt of others may be much 
less, depending upon the motivating circumstances. Some persons deserve the 
maximum sentence which the law can give and both they and the public are 
best served if they are locked up and kept away from public association. Others 
have a real chance of becoming rehabilitated and have a great sense of guilt 
and the way should be made open to reestablish them as good citizens in a 
society. 

A public defender could be of great help and could see that all meritorious 
considerations are given and at the same time recognize the necessity of dealing 
severely with hardened criminals indicted for the commission of criminal acts. 
Undoubtedly, with the Public Defender Act, there will still be many pleas of 
guilty and there should be, but only after full investigation of all aspects of the 
case by an attorney who would represent the accused from the standpoint of the 
defense. 

If the prosecution does its duty and if the grand jury indicts only where 
there is a reasonable indication of guilt, it is reasonable to expect that a sub- 
stantial percentage of those indicted are guilty and ought to plead guilty. On 
the other hand, it is fully recognized that the indictment cannot be legally con- 
sidered as an inference of guilt and the accused is presumed to be innocent 
until proven guilty beyond reasonable doubt. This, however, relates to the trial 
of the case but it does not prevent a reasonable explanation for the many pleas 
of guilty. ry 

The proposed Public Defender Act seems to me to meet a real need because 
many persons accused of crime are without funds and are entitled te have 
sound legal advice and able legal assistance in the indictments that are tried. 
It is a public responsibility in the interests of fair trial. It is to be remem- 
bered that under the law as it exists today, the right of adequate defense by 
counsel and the idea that every man has his day in court and that no person 
may be convicted without a fair trial, is one of our most cherished American 
ideals. This bill seeks to make that ideal a reality by providing the means of 
fair consideration and fair trial, through the assistance of counsel who may 
perform. services with reasonable compensation rather than as a personal act 
of charity. The government ought to provide for as well as recognize the 
rights of an accused person to adequate defense if he is to have a fair trial. 
Under the law as it now stands, he is dependent upon the service of an attorney 
working without pay to give the time and care of investigation and preparation 
of defense. His accusation may be of a erime which is not popular to defend, 
even though the accused may be innocent. If we recognize his right to a day 
in court and to a fair trial, means should be provided for this objective to be 
accomplished. 

I like the bill because I think that a full-time public defender with such as- 
sistant counsel as may be necessary, is highly important in the large centers 
of population and the bill also takes care of the problem in less populated areas 
for providing that the court shall appoint defense counsel as the occasions 
arise and provide adequate compensation. © 
_. (28) It is my firm opinion, of long standing, that the present system in the 
Federal courts is outmoded and that it is inadequate to provide a fair and 
complete representation for indigent defendants. As you know, we, in Con- 
necticut, have an excellent standard of comparison in our own public defender 
system in our own State courts. While I have not had an opportunity to com- 
pare your bill with alternative systems for. public defenders, it is my impression 
that your bill provides an adequate system for the Federal courts. 
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One feature which seems particularly sound to me is the flexibility con- 
tained in the measure which is designed to meet the varying conditions in the 
several Federal districts. 

(29) It is sometimes argued that the appointment of a public defender in a 
eriminal case contributes to the breakdown of the adversary system, because 
representatives of the Government are on both sides of the case. The short 
answer is that some representation is better than none, There is, however, some 
experience upon which we may draw to test the argument; I refer to the ex- 
perience of our military services. 

In the ordinary case when an accused person is tried by a general court- 
martial, he is represented by counsel appointed by the Government—indeed, 
appointed by the same authority which appoints the officer who prosecutes 
the case. Frequently the antagonistic counsel are friends and coworkers, but 
for a particular case they are wholly dedicated to the interests which they 
represent, prosecution or defense. The public defender system, then is already 
operating successfully in a substantial number of cases within the cognizance 
of Federal jurisdiction. 

My second point is that the appointment of a public defender will have 
advantageous side effects wholly apart from the improvement of representa- 
tion for individuals accused of crime. The knowledge that there is an estab- 
lished system for providing adequate representation for the accused cannot 
help increasing the confidence of the community that our legal system is truly 
designed for the purpose of doing justice. It is a commonplace observation that 
— confidence that justice is done is nearly as important as the justice 

(30) The appointment and compensation of public defenders is one of those 
curious issues which languishes in the public conscience, awaiting a champion 
who is willing to expend on it the necessary amount of time and political 
prestige. Asked his opinion, the man in the street agrees that public defenders 
are a good thing, but I never expect to encounter a large, well-organized, gen- 
erously financed lobby, pushing your bill; and, therefore, I think it is greatly 
to your credit, and the credit of your committee and the sponsors of the bill 
elsewhere, that we may in the near future have a Public Defenders Act. 

I am familiar with the argument to the effect that the taxpayers ought not 
have to support criminal defendants both before, during, and after they go to 
jail, as well as suffer their depredations; but on the other hand, no system 
of criminal justice founded upon an adversary system, as ours is, can command 
the respect of the community, if it fails notoriously to give the indigent de- 
fendant the same opportunity to defend himself that the defendant with finan- 
cial resources has. 

. It seems to me that your bill provides the necessary foundation for fair 
representation of all criminal defendants in the district courts, and as such, 
I heartily endorse it. 

- (31) For whatever value, I would like to take this opportunity to give my 
unqualified endorsement to the bill. Seemingly it provides the only reasonable 
means of fair and adequate representation for those persons of indigent circum~ 
stances who find themselves accused of a crime, 

(32) Some such bill should be in effect. I withhold possible questions on 
points that have undoubtedly been fully considered, e.g., the amount of com- 
pensation and the question of when the appointment should be made, If the 
wora “charged” in line 8 of page 2 means indictment or information, isn’t 
that too late? 

One point that might have been even more emphasized in your article which 
you sent to me with your letter of October 1, is the destruction of public con- 
fidence in our prosecutors and courts under the present system. I am on the 
State board of parole. At 3 days of hearings, completed yesterday, it again 
amazed me that some members of our board sincerely believe that persons 
innocent of the particular offense were railroaded by the police and prosecut- 
ing attorney. The result was that the board was tempted to try the case 
over again or to permit this belief or doubt to influence strongly their decision 
on whether to grant or revoke parole, This seems especially likely when the 
person has pleaded guilty to a misdemeanor with the result that his parole will 
be revoked. I won’t amplify the point by reference to other aspects of the 
same problem. I am happy to see that you have included misdemeanors. 

' My point is that when intelligent public officials who have sat on a parole 
board for years honestly believe that our courts and prosecutors are not to be 
trusted under our present system, something needs to be done, 
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(33) I have no doubt that the present system: of court-appointed, unpaid 
eounsel for indigent defendants in the Federal courts is inadequate. The bulk 
of such appointments must almost necessarily go to pee inexperienced. 
persons with consequent disadvantage to those accused of crime. 

Further, with the number of indigent defendants for whom counsel must be 
appointed steadily on the increase, it is quite apparent that some system must 
be devised to provide counsel on a more equitable basis. A bill such as the 
one that you have proposed is overdue to remedy this deficiency in the Federal 
system. 

I believe that your bill will initiate a sound public defender system in the 
Federal courts. It, of course, has the merit of permitting district court judges 
in some districts to continue to appoint counsel for the individual defendants 
and to compensate such appointed counsel. Now that such counsel will be paid 
for services they render I wonder if the ceiling of $5,000 for such expenditures. 
can be maintained where an increase in crime brings a large number of such 
appointments. 

I expect, however, that the public defender system will prove a valuable part 
of Federal judicial administration by providing more uniformly competent 
counsel for those accused of Federal crimes. 
- (34) On the basis of our understanding of the contents of this bill, we are 
of the opinion that the system for representation of indigent defendants, which 
is set forth in H.R. 4185 far outweighs the present practice in the Federal 
court. If we are to preserve the right to counsel for the ever-increasing num- 
ber of indigent defendants appearing in our Federal courts, a system such as 
is embodied in H.R. 4185 will eventually have to be adopted. 

(35) I have read and considered both of your enclosures carefully and am 
of the opinion that the due administration of criminal justice in our Federal 
courts: would be materially improved by the enactment of the proposed legis- 
lation. Experience and reason indicate that the need for providing adequate 
legal assistance to indigent defendants accused of crime cannot be met satis- 
factorily by the present practice of assigning counsel who are neither paid for 
their services nor reimbursed for reasonable expenses necessary for the proper 
investigation and preparation of the defendant’s case. 

The solution of this problem has been too long delayed. HWnactment of your 
proposed bill, which is exceptionally well drafted, would constitute a valuable 
step toward guaranteeing an indigent defendant the kind of fair trial to which 
he is entitled under our system of criminal justice. 

(36) I am deeply concerned about providing representation for indigent 
defendants in criminal cases in Federal courts, Im my years of practice in 
the Federal courts, I have always been ashamed of a system which will not 
provide counsel for indigent defendants. This injustice should be corrected 
by appropriate provisions and appropriations. 

In the overall picture, I think the Celler bill (H.R. 4185) provides the 
necessary reform. While I would prefer the court to appoint individual defense 
counsel in each case, as an alternative method I would go along with the public 

defender idea. 


(2) Law school deans and professors who favored the enactment of 
H.R. 4185 but who made certain suggestions and recommendations for 
improving the bill responded as follows: 


(1) The present system of appointing unpaid counsel for the indigent accused in 
the Federal courts has proven to be inefficient, inconvenient, and, most important, 
inadequate to insure that those charged with crime shall, to use the words of the 
sixth amendment, “have the Assistance of Counsel for (their) defenee.” In 
actual operation the prevailing procedure typically pits inexperienced and un- 
assisted counsel against trial-hardened prosecutors who are comparatively well 
fortified by a staff of clerical and investigatorial assistants. Further, by failing 
to provide compensation it not only tends to place the heaviest burden on the 
younger members of the bar, but also leaves even the eager defense attorney 
without the expert aid that is essential if the defendant actually is to have suffi- 
cient representation. Worse, there is a discernible tendency for counsel to treat 
their appointment as an unwanted burden, to devote only very limited attention 
to the.case, and, frequently without a full understanding of the controversy, to 
urge the accused to plead guilty. In part this attitude may be refleeted in the 
fact, that during 1957 only 10 percent of those convicted in Federal courts entered 
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pleas of not guilty and contested the accusation. Moreover, the qualitative char- 
acter of the defense varies with the nature of the charge; particularly in the 
ease of the socially and politically unpalatable offenses the accused is only in- 
frequently assigned the experienced counsel that he should have. All of these 
deficiencies, and many others, have been frequently noted by other observers, 
imeluding the Judicial Conference of Senior Court Judges, leaders of the bar, 
and distinguished independent specialists. It can be safely said that there is 
virtual unanimous agreement that the prevailing system fails to implement 
effectively the spirit of the constitutional mandate. 

It is most encouraging, therefore, to note the introduction of H.R. 4185 in the 
Ist session of the 86th Congress. The proposal contained in this bill represents 
a substantial step in the direction of providing adequate representation for those 
charged with crime in our Federal courts. And by providing specialized, full- 
time defense counsel in the most populous districts the public defender system 
accomplishes the desired result with the greatest efficiency and at lower cost 
than if compensated assigned counsel were employed. At the same time by 
authorizing the district courts in other areas to remunerate appointed counsel 
rather than designate a public defender, the bill calls for use of the major 
alternative device where this promises to be the best procedure. This bill is thus 
of major importance and constitutes an earnest attempt to insure that the ac- 
eused in criminal cases before the district courts shall have the aid of effective 
defense counsel. 

Certain features of the bill, however, warrant special comment, First, as 
drafted, the bill fails to specify at what stage of the proceedings counsel 
(whether in the form of the public defender or an assigned paid attorney) must 
be appointed. This matter is not adequately covered by the provisions in lines 
7-11, page 2 (““‘Whenever a court * * * is satisfied that a person charged with * * * 
it shall assign * * *’’) or line 19-20, page 2 (requiring the defender to act as 
counsel “at every stage of the prosecution”). Nor is it resolyed by rule 44 of 
the Federal Rule of Criminal Procedure. With growing recognition of the im- 
portance of the preliminary examination it would seem advisable to require the 
Commissioner to determine, at the time of the preliminary examination (where 
one is held), whether the accused is entitled to the designation of the counsel 
according to the general criterion set forth in section (a). Second, since investi- 
gatorial assistance is vital to the effective functioning of the office of the public 
defender, specific provision for the appointment of a staff, though limited in 
size, should be made. (Sec. (a) speaks only of necessary “clerks,” and this. 
appears insufficient.) It should be noted in this regard, that, as of 1957, the 
Los Angeles public defender has six experienced investigators on its staff and 
considered their services extremely valuable. Third, it would seem that the 
status of the public defender and his staff should be clarified. Generally, in 
existing defender organizations some form of tenure is conferred on the officer 
in order both to afford a degree of stability and to provide some insulation from 
improper external pressures. This could involve placing the operation under civil 
service; but if that were not desired, at least some criteria for appointment and 
discharge should be delineated. Similarily, it might also be wise, at the outset, to 
create a supervisory committee charged with the responsibility of overseeing the 
operation of the public defenders and of reporting to Congress on the effective- 
ness of the system and of recommending modifications where these appear to be 
in order. For one thing, the dollar limits imposed in section (¢) may well be 
found inadequate or unrealistic. 

On balance, while it could be improved in the particulars specified above, the 
bill will very materially assist in providing effective legal counsel for the crim- 
inally accused in Federal courts. Accordingly, I most earnestly recommend its 
passage. 

(2) It is our proud boast that justice at the bar is equal; but this promise is 
broken to the hope of far too many criminal defendants without means to retain 
competent counsel. Moreover, the ad hoc appointment of counsel is no solution to 
this problem of “equality,” as some court-appointed counsel give more of them- 
selves than do others. When court-appointed counsel is niggardly with his time 
and energy, the criminal defendant suffers. When court-appointed counsel is 
diligent, he suffers loss of income and the out-of-pocket expenses necessarily 
involved in the investigations preparatory to trial. Such burdens tend to make 
the niost public-spirited lawyer: hesitant to accept the court’s appeintment more 
than occasionally. The results under the ad hoc appointment plan do not result 
in equal treatment under the law ; and the program itself is inconsistent with our 

business. 
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In answer to your questions, I feel that the present system of court-appointed 
unpaid counsel for indigent defendants in our Federal courts does not provide 
fair and adequate representation in all instances. I further believe that the 
public defender system embodied in H.R. 4185 has merit. However, I do have 
several concerns. 

Public defenders are to be appointed by the district court. Whether the process 
of appointment is a judicial function within the competence of the Federal 
judiciary under article III of the Constitution I do not know. I do know, how- 
ever, that the defendants would not feel that justice was done if the district 
court appointed the U.S. attorney, and I wonder whether the convicted defendant 
would feel that justice was done when his attorney was appointed by the district 
court that imposed his sentence. 

A public defender system will function well only if it is competently staffed, 
and I believe several provisions in the bill putting a ceiling on expenditures 
might thwart the overall purposes of the bill. Specifically, I doubt the wisdom 
of putting a limit of $10,000 on the annual salary of a full-time public defender 
when the salary of the full-time U.S. attorney ranges from $12,500 to $20,000. 
With this salary discrepancy, the prosecuting side could offer a greater induce- 
ment in terms of the status that accompanies salary to the competent job appli- 
cant than could the defender’s office. Also compensation of the ad hoe court- 
appointed counsel at a rate not in excess of $35 a day seems inadequate to com- 
pensate the competent attorney in a city of over 500,000 population. Finally, 
the provision that the aggregate amount expended for compensation and reim- 
bursement of such ad hoc court-appointed counsel in any given district could not 
exceed $5,000 in any fiscal year could work serious hardship to the defendant 
whose innocence can only be proved by long and arduous background in- 
vestigation, 

I heartily congratulate you on your interest in a difficult problem and with 
the above minor reservations ; I applaud your bill. 

(3) I am grateful for this opportunity to comment upon your bill (H.R. 4185) 
to establish a public defender system for the district courts of the United States. 
The proposal is admirable and your bill seems well adapted to the institution of 
an effective system. 

I would, however, urge that you clarify the sentence in subsection (c) begin- 
ning on line 24, page 3: “The aggregate amount expended for compensation and 
reimbursement of such counsel in any district may not exceed $5,000 in any 
fiscal year,” by inserting before “such counsel” the word “every” or “all” de- 
pending upon the meaning you intend. 

(4) I am of the opinion that if we are to achieve a complete system of justice 
in the United States we must have some form of public defender system for the 
trial courts of the U.S. judicial system. 

In my opinion your proposed bill will meet a long-felt need. My only reserva- 
tion is the ability to secure the caliber of lawyers we need for these very impor- 
tant posts for the proposed salary of $10,000 a year. i 

(5) I am familiar with the public defender system and also with the voluntary 
system which operates so well in New York City. When I was at Duke Univer- 
sity we also had a voluntary system in operation in connection with our legal aid 
clinic. I have the feeling that both of these systems can be made excellent. 
Sometimes the local circumstances favor one and sometimes the other. Conse- 
quently I find it difficult to come out for either as opposed to the other. One 
thing I am sure of; that is, that the phrase “the equal protection of the law” 
refers to criminal law as well ‘as to civil law. The assigned counsel system is 
not always an adequate answer. There must be an organization. Whether that 
organization should be financed from public or private funds seems to me largely 
a matter of local concern. 

I think it is fine for you to be sponsoring a program of this sort because 
whether or not the bill goes through, people are going to become educated on 
the subject. I confess, however, I am Concerned not merely about the setting 
up of a defender office but about the manner in which it will be conducted. It 
is quite possible to have an Office run on the basis of spiritless routine and this 
would easily nullify a benefit desired by the pubtic. is 

What it amounts to is that I should like to see in each county in the United 
States some sort of citizens’ organization which would direct toward any de- 
fender enterprise that eternal vigilance which all our legal institutions require. 

In other words, I am in favor of a public defender system but I am also th 
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favor of a private defender system and I would be sorry to see a community 
saddled with the variety which it did not heartily support. 

(6) I am completely in accord with the objectives ofthis bill... A public de- 
fender system for the Federal courts is long overdue.,* * * 

I have several comments on the text of H.R. 4185 which may be of interest: 

“Subsection (b) limits the salary of the publie defender to $10,000 a year. 
Is this a realistic sum for a full time, topflight attorney in a large metropolitan 
area such as Los Angeles or New York where the system will most probably be 
put into operation? The second sentence of that, same paragraph contains an 
ambiguity. Is it the “expenses” or the “duties” which are to be “approved” by 
the district court? 

The second paragraph of subsection (c) could be interpreted to overrule the 
right to counsel set forth in Federal Rule of Criminal Procedure 44 inasmuch as 
it provides that if no specific defender is appointed, the court “may” appoint 
counsel “in particular cases,” 

These last comments of mine are not in any way intended to express any 
doubts as to the desirability of a Federal public defender. To repeat, it is long 
overdue. 

(7) Thank you very much for sending me a copy of your public defender bill, 
H.R. 4185, which I enthusiastically endorse. I agree with you completely that 
the bill would fill a pressing need in the administration of criminal justice in the 
Federal courts. There are two facets of the problem, however, which the bill 
does not specifically cover and which I would like to raise for your consideration, 
together with a few minor points. 

First, it seems to me that there ought to be some provision to enable indigent 
defendants to obtain the assistance of the public defender at the time of their 
preliminary examination before a U.S. commissioner pursuant to Federal Rule of 
Criminal Procedure 5. As I interpret H.R. 4185 in its present form, an appoint- 
ment of counsel would not be made until after indictment. There are, however, 
many instances in which assistance of counsel at this earlier stage of the proceed- 
ing would be of benefit not only to the accused but to the administration of 
justice. Undoubtedly there are some instances in, which defendants are held for 
the grand jury where, if legal representation had been available at the time of 
preliminary examination, a final disposition of the case by the commissioner 
would have resulted. Many Federal defendants are unable to obtain pretrial 
release on bail because of the limited use of release on the defendant’s own 

and because of the high amounts in which bail is sometimes set. 
As Mr. Justice Jackson observed in his concurring opinion in Stack v. Boyle 
(342, U.S. 1, 7-8 (1951) ): 

“The practice of admission to bail, as it has evolved in Anglo-American law, 
is not a device for keeping persons in jail upon mere accusation until it is found 
convenient to give them a trial. On the contrary, the spirit of the procedure is 
to enable them to stay out of jail until a trial has found them guilty.” 

If provision of the services of a public defender at preliminary examinations 
could effect an increase in the proportion of defendants properly discharged by 
the commissioner or conditionally released pending trial the savings in the cost 
of detention would more than offset the legal costs involved and would also 
move our. criminal procedure closer to the ideal enunciated in Stack v. Boyle. 

Doubtless you have seen the Model Defender Act which I believe was finally 
approved by the National Conference of Commissioners on Uniform State Laws 
a few months ago. The act embodies this suggestion by making it possible for 
the defender to represent indigent defendants from the time of arrest and the 
Model Act also deals with the problem of provisional determinations of indigency 
which such a procedure would require. [See sec. 2(b).] 

Secondly, while H.R, 4185 makes proper provision for continuing service by 
the public defender in the event of an appeal, it is apparently drawn in such a 
way that a district court could not use the public defender’s services in actions 
arising: under 28 U.S.C. 2255, Motion to Vacate Sentence, or in other collateral 
proceedings such as habeas corpus or coram nobis: Our Federal penitentiaries 
are now filled with inmates who, as you have so rightly pointed out in the article 
reprint which you have sent me, were convicted in proceedings in which no 
counsel was afforded at all or in which the assistance of counsel was probably 
ineffective to a greater or lesser degree. I think that such prisoners should 
have at least one opportunity to have assistance of counsel in prosecuting an 
action under section 2255, for such an action, thought in form civil, is in reality a 
continuation of the original criminal proceeding. I would hope that some such 
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provision as the following could be added to H.R. 4185: “Where a motion filed 
by an indigent prisoner pursuant to 18 U.S.C. 2255 raises issues which have not 
previously been disposed of in a prior proceeding in which the prisoner was 
parka by counsel, the court shall aecign the: public defender to act as 
counsel.” 

- IT would also like to endorse the suggestions made by my colleague * * *. I 
agree with him that’ it is important to permit organizations like the privately 
financed Philadelphia Defenders Association to fill the role of public defender 
in districts where such an arrangement would seem to be a suitable one. He 
also is quite right in urging a civil service type of appointment and in noting 
what would appear to be the somewhat unrealistic provisions for compensa- 
tion made by H.R. 4185. In particular, his suggestion that the act should spec- 
ify that “expenses” of the defender should include allowance for certain kinds 
of expert assistance seems to me of great importance. I am sure the committee 
is familiar with the writing of the late Judge Jerome Frank in which it is per- 
suasively demonstrated that indigent defendants are seriously prejudiced be- 
cause of inability to finance expert assistance where it is required. 

(8) The objectives of the bill are, of course, laudable and the system it would 
create would be far preferable to the present appointment system. However, 
there are a few questions which I would like to raise. 

In the first place, I agree with your article in “Case and Comment” in which 
you indicate that it is essential to provide fact-gathering resources for the de- 
fendant as well as counsel. This seemed to be one of the major points of the late 
Judge Frank in his book “Not Guilty.” It did not seem to me that the 
legislation meets this particular problem. I am doubtful that the public de 
fender would have adequate time and means to make the necessary fact investi- 
gation, and there appears to be no provision for the hiring of investigators. 

Secondly, since the act envisions part-time defenders, I would like to question 
whether it is advisable to still permit a system of appointment. It would seem 
to me that a part-time defender would provide the indigent defender with a 
competent and certainly more experienced criminal lawyer than is obtained 
under the present system of appointment. 

Finally, in regard to the appointed counsel, it is»perfectly clear that at $35 
‘a day he would be unable to hire an investigator and perhaps would be unable 
to undertake the investigation himself. 

I realize, of course, that the hiring of investigators and the establishment of 
2 complete system of public defenders might be unattainable at this juncture, 
‘and, of course, I feel that your bill is a step in the right direction. However, it 
does not ideally fit the needs of the indigent defender. 

(9) I am very much in favor of providing a public defender and I commend 
a for introducing this legislation. As the bill is drafted, I have two objec- 

ons : 

My first objection is to the salary limitation of $10,000 for a full-time public 
defender. I think that his maximum salary should be at least as great as that 
of an assistant U.S. attorney. Certainly a defendant is entitled to have as 
competent counsel as the U.S. attorney is entitled to have qualified assistants. 

Secondly, I object to that part of section 3006(a) which provides that ‘Public 
defenders or assistant public defenders may be full-time or part-time officers 
as the volume of work in the judgment of the court requires.” This language 
does not provide protection to’full-time public defenders who may incur the dis- 
pleasure of a district judge. Since the judge may, in his discretion, change the 
position to a part-time one, the public defender should be appointed for a 
stated term. If the volume of business does not require a full-time public 
defender, then the position should be changed to a part-time position, but only 
at the end of the term. There may be other means of protecting the tenure of 
the public defender, but, at least, he should have protection. 

(10) In-reply to your letter of October 1 with your proposed bill for a Federal 
‘public defender system, may I say I heartily agree that such a bill is ‘very much 
needed to provide proper representation for indigent defendants. 

Your bill, in my opinion, is a very goed one and should meet the need very 
well. At the risk of being regarded as ‘fee-conscious,” however, I should like 
to offer one small suggestion—i.e.,. that the words “not in excess” be deleted 
‘from line 20 of page 8. 

(11) Let me say at once and emphatically that I favor enactment of your ‘bil. 
So long overdue is: action in this field that it isinow more important to enact a 
reasonable bill immediately than to prolong discussion of possible improvements. 
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I, therefore, offer the following observations without, insisting om any of them 
asa condition of endorsing your bill: 

1. It is, of the utmost importance to provide that an existing organisntion 
devoted to defense of the indigent, like the Philadelphia Defender Associa- 
tion, wane be designated as public defender and receive appropriate financial 
suppor 

2. The public defender should not have to be designated in each case. He 
should. be able to operate under general rules, confining his service to indi- 
gents requiring his assistance. This is especially important to enable him 
to act promptly, even at preliminary hearing. 

3. It should be made clear that the public defender’s ‘‘expenses” include 
certain kinds of expert assistance, such as accountants and doctors, at least 

- upon advance: approval of court. 

4. The maximum salary of the public defender should not. be restricted to 
$10,000, There is. no reason why is should not equal that of the district 
attorney of the same district. At least the maximum might be related to 
some percentage, e.g., 90 percent of the DA’s salary. 

5. A $35-a-day maximum for defense representation is too low. In this 
eonnection, I call your attention to the enclosed report of the Philadelphia 
defender, reproducing the suggested list of minimum fees in criminal mat- 
ters, and computing that on this. basis:the defender’s budget would be $800,- 
000 a year instead of the actual figure less than one-tenth as much. 

6. I am somewhat concerned about vesting appointment of public de- 
fenders in the district courts. I should prefer to see this become a career 
service, which one enters through competitive examination. Not. only 
would this improve the caliber of the defenders, but also it would avoid 
dragging the judiciary into politics and would preserve the independence of 
defense counsel. At the very least, insulation from the trial judge. should 
be secured by. vesting the appointive power in the court of appeals, 

(12) I concur in his observations [above] about your public defender bill. 

(13) I heartily endorse H.R. 4185 providing for representation of indigent 
defendants in criminal cases. As we all know, many of our largest cities within 
the United States have had similar systems for years, and they have appeared 
to be highly satisfactory. 

My only adverse comment to H.R. 4185 would be the rate of pay. I seriously 
doubt that the district judges can obtain the caliber of person anticipated in the 


-bill to serve as a full-time public defender fora maximum salary of $10,000, .I 
_would strongly urge this figure to be raised to at least $15,000 to insure the em- 


ployment of capable attorneys. I also believe that the $35 per day is unre- 
alistically low, for this is hardly enough to. pay the office expenses of many of 
our better lawyers.. Again I would strongly favor the increase of this, figure to 
at least $50 a day as an absolute minimum. 

Nevertheless, the bill as drafted represents a move in the proper direction, and 
I certainly give it my support. 

(14) It is my view that House Resolution 4185 will make a substantial im- 
provement in the administration of criminal justice in the Federal system, This 
assumes, of course, the persons appointed as public defenders will be competent 
and dedicated lawyers. Since this is essential I do not readily understand why 
the resolution limits the salary payable to a public defender to $10,000 a year 
which is considerably less than the minimum paid to a U.S. attorney. I have 
some doubts that it will be possible to get persons of the kind needed if the 
salary .is so limited. In your article you described the kind of person as a 
“skilled and experienced lawyer.” It seems to me that there is ample evidence 
that the proposed salary will not be adequate for this purpose in the large urban 
areas. I think it would be unfortunate if the legislation were to be enacted 
and it were to be found at that time that persons of the requisite competence 
could not be gotten for the salary offered. I would hope therefore that. the reso- 
lution will provide for salary equal at least to the minimum payable to the U.S. 
attorney. 

With this exception, I think the resolution a constructive step toward the 
improvement of the administration of criminal justice. 

(15) I heartily endorse the idea of establishing the office of public defender 
in the Federal courts. I have had no personal experience with such an office 
in our civilian courts, but I did spend 17 months in the judge advocate general’s 
section of the 82d Airborne Division, and was a part of the Army’s, public 
defender system. I am quite convinced that, generally speaking, publicly paid 
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counsel for the defense works with just as much enthusiasm and interest as 

does publicly paid prosecution. 

My only question of your bill turns around the matter of the salary to be 
paid the public defender. It seems to me the maximum salary is too high. Ten 
thousand dollars is too much to pay a lawyer just out of school and with little 
or no experience. On the other hand, it would not be enough to pay a really able 
man who contemplated a permanent career as a public defender. It seems to 
me that there is therefore the possibility that legal hacks might be attracted to 
the post. I should think it would be better to lower the figure—say to a maxi- 
mum of $7,500 a the present time—which would be attractive even to the most 
able recent law school graduate, but would not induce them to remain too many 
years. While experience in counsel is always desirable, I do not believe that it 
is necessarily essential to attempt to match the experience of the prosecutor in 
the public defender. 

Beyond doubt, the enactment of your bill would be a genuine forward step 
in our system of justice. 

(16) I am heartily in favor of the bill which you sent me. The only sugges- 
tion I have is that the bill does not seem to have any affirmative statement as 
to whether the salaried public defender shall be expected to give up all con- 
nection with private law practice. 

As I read the bill, the provision is permissive and not mandatory. Do you 
want to change “may” (line 7) to “shall”? 

(17) I strongly favor such a public defender system. I have observed the 
working of a similar system in the State courts in Minneapolis and I know it 
results in a far more adequate representation of indigent accused persons than 
the hit-and-miss system of appointing counsel for each particular defendant. 

My only question is the adequacy of the proposed compensation, both with 
respect to the full-time defender at $10,000 and the special counsel in the less- 
populated areas at $35 per day. Perhaps a start must be made at these figures, 
as a practical political matter, but if it is politically feasible to boost the salary 
for the full-time defender somewhat higher, I would be more optimistic about 
the success of the new approach. 

(18) I am in full agreement with every item of the bill but would like to make 
one query on a sentence which to me seems ambiguous. I am referring to the 
sentence, page 3 lines 4 through 7, “He shall also be reimbursed for expenses 
necessarily incurred by him in the performance of his duties when approved by 
the district court.” Certainly the public defender must be reimbursed for all 
expenses. But, does this sentence authorize payment for expenses which the 
public defender “necessarily incurs” in employing detectives, experts, etc., in 
having scientific analyses made, in making photographic reproductions, etc.? 
It would seem to me that the bill should make it clear that the public defender 
is authorized to expend money for all such purposes which are necessary for an 
effective defense in a criminal case, and a general reference to “Expenses 
necessarily incurred” may be strictly interpreted as including only such items 
as train fares, and room and meals while away from home. 

(19) The bill is commendable in purpose and seems sound in form. Thought 
should be given to the following two changes made on the basis of my own ex- 
perience both as a court-appointed counsel and as a volunteer at the New York 
Legal Aid Service. 

: (1) Funds should be provided for counsel to use in investigative work. 
Line 2 of page 2 of the bill provides stenographic and other office assist- 
ance. Line 14 of page 4 seems to provide for disbursements. Whether this 
includes money for detectives, laboratory analysis and the like, is unclear 
to me. 

(2) In a locality such as New York, where there is a well-organized legal 
aid service, the Government would get more for its money and indigents 
better help if the money could be given directly to the legal aid service 
in annual grants or on the basis of a certain sum for each case handled. 

(20) The problem of the defense of indigent defendants is serious and has 
been neglected far too long. : 

__ TI heartily endorse the overall purpose of this bill but I do question the wis- 

dom of section C. I wonder if the only difference, in districts where counsel 

are appointed, between the defense afforded prior to passage of the bill and after 
passage will be that counsel will receive some compensation. My prediction is 
that the same haphazard procedure of appointing defense counsel will prevail. 

In my opinion, a public defender as a part-time officer is by far to be preferred 

over appointed counsel. 
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_(21) First of all, I am very much in favor of a public defender system. 
I know that a very effective system exists in Los Angeles. In New Orleans we 
have-no public defender system as such. However, the New Orleans Bar Asso- 
ciation has set up a legal aid bureau which.does very helpful work along the 
same lines. 

With particular reference to H.R. 4185,.I have the following comments: to 
make: 

(1) I think public defenders should be public officers appointed by the 
Government in the same way that U.S. atterneys are. appointed. As it is 
under the act involved, they are appointed by the court and thus are not 
independent of the judiciary, which they ought to be. 

(2) As the act now stands, the public defender becomes interested in the 
case after a person has been charged. I.think his activity in the case 
should commence at a much earlier time, because it is well known that 
the hours immediately following the apprehension of the person are very 
critical, and he needs advice more then than,at any other time. Of course 
if there were a public defender as a public official, the possibilities are 
that he would make arrangements to enter a case as soon as any indigent 
offender requests his services. 

(8) Seetion D of the act provides for appeals by the public defender only 
with permission of the court. I. think that this is improper. The purpose 
of providing the public defender is to put the defendent in as good a posi- 
_tion from the standpoint of having counsel as is the case of any other. de- 
fendant, and since the defendent with private counsel does not have to 
obtain permission of the court in order to appeal, I think the same situation 
should occur in the case when the public defender is involved. 

(4) While this would probably be taken care of by other laws, it might 
be advisable to have a provision that a public defender can neither ask for 
nor receive fees for any service whatsoever in any case being handled by 
him or his office. 

(22) I agree wholeheartedly with the objectives of this proposed legislation, 
and I concur in your reasons for wishing to accomplish this very necessary 
reform. 

Like Chief Justice Earl Warren, I have practiced law extensively ina juris- 
diction where the public defender system was well established. As a matter 
of fact, I started out as a deputy district attorney in Chief Justice Warren’s 
office when he was district attorney of Alameda County. ‘The system worked 
splendidly then as it does now, not only in Alameda County but in all of the 
more important metropolitan centers in California. It would be unthinkable 
to contemplate abolition of the office in any jurisdiction in this State where it 
is now established. 

In addition to my experience in California I had a rare opportunity through 
my association with the Bar Foundation’s criminal justice project to study the 
problem of defending the indigent in several large areas in the Midwestern 
United States. In none of these places was a public defender’s office in opera- 
tion with the result, I am sure, that the system of criminal justice in those 
places suffered by comparion with California practice. . 

I have only one reservation concerning your bill and that is the provision 
it. makes for the compensation of court-appointed counsel. There is a_real 
danger here that this may lead to the establishment of a patronage list by some 
judges, which would make the matter of defense practice worse than it is now. 
This system is currently in effect in Detroit, where it seems to have led to the 
establishment of a class or group of candidates for court appointment who ap- 
pear in some degree to rely on receiving the fees provided. Any tendency in 
this direction impairs the independence of counsel and defeats the very purpose 
of providing court-appointed lawyers. 

I recognize that, court-appointed counsel should be compensated, but how 
this can best be worked out in order to prevent abuse, I do not know. Per- 
haps a limitation to actual and necessary expenses plus a nominal per diem 
would be the most practical solution. 

(23) One of the great marks against the American bar points to the admin- 
istration of our criminal laws, and the type of lawyer found in the criminal 
courts. Many lawyers never put foot in a criminal court; too many are unwill- 
ing to accept an assignment in a criminal case; the Judges are understandably 
loath. to impose upon a capabie and therefore busy lawyer; resulting in a poor 
quality of representation for indigent defendants in, too many cases, unless 
there be a public defender system or a local branch of the Legal Aid Society. — 
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While we are “officers of the court,” the time has long passed when literal 
effect can be given to the term, and present society requires more than lip 
service to fine sounding concept. I have listened for years to discussions of the 
matter by lawyers and judges, and I may say that the opponents of a public 
defender system impress me generally as lawyers or judges whose experience 
with the criminal law has been limited. 

The practice of assigning young and inexperienced lawyers in criminal cases 
is bad. As an educator, I am willing to have these young men obtain experience, 
but it ought to be as junior or assistant to more experienced counsel, and this 
could be worked out in a defender system. Where the assignment carries with 
it a fee, as in first-degree murder cases in New York, usually more experienced 
counsel are assigned, but it is to be noticed that there is a community of politi- 
cal interest between court and counsel. Defense of the indigent should not be a 
matter of patronage. 

I believe you have answered the problem of the smaller community by the ad 
hoe method with per diem compensation. The district judges may determine by 
experience how this works, and make appropriate recommendations if changes 
are necessary. And as to the operation of the system in general, the circuit 
conferences and the judicial conferences can keep a watchful eye upon the plan. 

By having the public defender in the case at every stage of the proceeding, the 
mandate of Griffin v. Illinois is met, and the door is closed upon the one big gap 
which is open when there is a conviction, with assigned counsel in the case. 
When that happens, in many cases counsel and client part. The client goes off 
to a penal institution. The time for appeal expires, and the prisoner is then 
left with the dubious remedy of a coram nobis proceeding. I believe it is this 
lack of advice, after conviction, which generates so many of these proceedings. 
My belief is founded upon the many letters I receive from prisoners seeking 
such advice. 

It is not clear in the proposed bill if a coram nobis proceeding is to be in- 
cluded in the term “appeal.” If it is not, I would suggest clarifying language 
be inserted. ; 

I have had some opportunity to observe the operation of the public defender 
system in Connecticut and California. Prosecutor and defense counsel have 
been adversaries, in the best sense of that term. I have heard the criticism that 
they “get together” on the cases, and I believe such criticism is generally un- 
founded. Every lawyer who has handled criminal matters knows that when an 
attorney appears for the defendant, the atmosphere of the case changes. There 
is a mutual exchange of information, as there ought to be, and a clarification 
of positions. And if experienced counsel appears, these pretrial discussions will 
be more meaningful. If a plea results, we should assume it is based upon a 
full understanding by the defendant of all the factors involved, and adequate 
legal advice. 

I do not know if a defender system would substantially reduce the number of 
pleas, or substantially increase the number of trials. To me, this is rather un- 
important, if there is achieved adequate representation in every case where 
counsel should be used. Nor is the cost factor of importance, for if we are ever 
to obtain a full measure of justice for these people, within our human limita- 
tions, it must be without a price tag. 

I would urge the passage of the proposed legislation. Sueh “bugs” as may 
appear in its use may easily be corrected. And I think it might well have a 
secondary effect, in creating an interest and, I should hope, instigating a move- 
ment for a public defender system in those States which do not have it. 

(24) In reply to your letter of October 1, 1959, I am glad to say that I am in 
general agreement with the bill proposing to provide a public defender system 
for United States districts courts. It has been my opinion for a long while that 
such a system is needed both at the State and the Federal levels as a matter of 
justice to insure the indigent accused a more nearly adequate representation— 
at least approaching that available to the State or Federal Government and to 
the defendant with financial means. 

You are correct in emphasizing that such a system would not be costly. But 
what if it were? This country is certainly rich enough to afford fair play in 
criminal: prosecutions of indigent persons. 

It is in the matter of costs, however, that I find myself in disagreement with 
the bill. In your article in “Case and Comment” you state your expectations 
that “skilled and experienced” lawyers will be appointed as public defenders 
at an annual salary of $10,000. The quoted words are relative, of course. I 
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do not believe it is realistic to expect to get very skilled or very experienced 
lawyers at that figure, except in the: cases-of those who-may view such a. posi- 
tion as a temporarily advantageous steppingstone toward .a political career. 
Further, I fail to see how the Government can in good conscience discriminate 
Salarywise in favor of U.S. attorneys as against public defenders. If the latter 
position is to be esteemed as a worthy one, and if the “skilled and experienced” 
lawyer holding it is expected to render full-time service in it, then by all means 
see to it that the position and the man are treated as if they are as important 
to a proper administration of criminal justice as the corresponding position and 
man on the adverse side. 

I will not quarrel with the $35-a-day figure because it is far better than the 
present system whereunder a court-appointed attorney receives nothing for his 
services. Even though the “skilled and experienced” lawyer will still be making 
a sacrifice to serve at such a figure, in comparison to what his time is normally 
worth or what he would be earning at something else, perhaps such a person will 
accept the appointment and do a good job with it as a contribution to the pro- 
fession and to the community. And it is probably a good thing not to shut off 
such opportunities entirely. At least, this does no more than to ask a good man to 
aceept cut-rate pay over a short period of Means rather than, as his total yearly 
compensation. 

The socialism argument is hogwash. 

(25) I agree that the usual system of appointing counsel to defend indigent 
defendants is unfair, although I feel that it-is more unfair to the attorneys than 
to the defendants. With the cost of overhead steadily rising, few lawyers can 
afford to spend much time on nonproductive work. From what I have observed, 
these-appointed attorneys, with a few unfortunate exceptions, give as good service 
as the cases permit. However, it seems to me.that if we are to follow the policy 
that all persons accused of crime should be represented by competent counsel, 
as I believe we must, the cost of such counsel should be born by the public as a 
whole, rather than by the attorneys so appointed. 

I will state at this point that some of my colleagues at the bar.are not at all 
favorable toward the public defender system, preferring the use of the court- 
appointed ‘counsel, even ‘without pay, to the wholesale delivery of these cases to 
a ‘public servant. Their experience has been that many “indigent” defendants 
are simply unwilling to pay a fee when they believe that. there is little hope for 
their case. When such a person learns that. his appointed counsel may do him 
some good, he manages to raise a fee somewhere. . However, we all realize that 
a large number of indigent defendants do not fall in this classification, and some- 
thing should be done to provide them with paid counsel. 

The public defender system may have its merits, but I am inclined to believe 
that its use should be limited to metropolitan areas, . The bill under consideration 
is ‘sufficiently flexible in this respect, and appears to be a workable one. The 
proposed salary for the public defender, $10,000, while it will not induce many 
topflight trial lawyers to leave their private practice, should. be enough to per- 
Suade good men to seek the job, and no doubt that is all that is desired, On the 
other hand, the $35 per diem allowed. to court-appointed counsel is considerably 
below prevailing rates, and while it might cover his overhead expenses, it will 
not leave him much for his services. In this.connection, I do not believe the 
$5,000 limitation is necessary. An attorney would have to spend more than 140 
days at this ‘rate to reach the maximum, and I cannot conceive of any competent, 
experienced lawyer being required to spend that much time in defending indigent 
parties unless he has somehow incurred the displeasure of the appointing court. 

One problem which arises concerns the expenses other than those of employing 
counsel. What does the bill mean by “expenses reasonably incurred in the rep- 
resentation” of an indigent defendant? Does it include the employment of private 
investigators, psychiatrists, handwriting experts, and the like, or is it just the 
attorney’s ‘expenses whieh are to be paid? 

In summary, I agree ‘with the proposition that the right to counsel should 
mean the right toadequately compensated counsel, and that in the case of indigent 
defendants the cost of counsel should be borne by the public. Except for the 
features noted above, I believe that this bill, H.R. 4185, will go.a long way toward 
providing what is needed in this area. 

(26) I-have:thought for a long time that some sort of a publie defender system 
was needed in the Federal courts, particularly in the large metropolitan areas. 
The public need for fair criminal trials cannot be satisfied on a haphazard basis. 
The appointment of counsel by the bench to represent indigent defendants raises 
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many difficulties. While case preparation is often adequate, and occasionally 
brilliant, the press of cases in congested areas oo that the assigned counsel 
system is only a stopgap measure. 

Assigned counsel are uncompensated, and often do not have adequate time or 
funds to prepare their defenses. The methods of assignment from the bench, 
and the quality of response from the bar, vary enormously throughout the coun- 
try. Compensation alone would not solve the problem. A system is needed to 
put the defense of indigents on a regularized basis. Competent counsel need the 
opportunity and funds to become expert in the investigation and preparation of 
the defense of every indigent charged with Federal crime. On the whole, your 
bill, H.R. 4185, in creating a publie defender system satisfies this need. 

The bill is well drafted and I have very few suggestions for change. For the 
Federal courts, I think a public defender system is better than a mixed public- 
private system which has been advocated for cities and States. On the State 
level there is often a private defender tradition of some sort which can and 
should be utilized. There is no such tradition in the Federal courts. Further- 
more, there has been a fear of political control of the public defender office 
expressed on the State level. Your bill satisfies me that the office of public 
defender will be run on a professional basis in the manner of the U.S. attorney, 
and will be created only where needed. The appointment and control of the 
public defender by the district court, and the overall control by the Judicial 
Conference, set forth in pages 1 and 2 of the bill are necessary and wise pro- 
visions. The salaries mentioned are fair in assuring both a good professional 
level and a service that will be economical to operate. I have two minor sug- 
gestions to make which will help assure a high professional level. 

1. The bill makes no mention of qualifications of the public defender. 
While I would not like to see the office hedged with qualifications, as it is 
done in Connecticut (Gen. Stats. of Conn. Rev. (1958), sec. 54-80), I think 
that the statute should provide that the office be filled by a qualified attor- 
ney, specifically leaving further weeeetnes to the discretion of the dis- 
trict courts. 

2. I think it would be desirable 0 provide a fixed term of office for the 
public defender. A term of 4 years is provided for U.S. attorney. This 
would obviate the need for discretionary removal, except in extraordinary 
cases, and assure a regular check by the courts on the conduct of the office. 
You can give the courts power to reappoint the same man indefinitely. A 
fixed term is provided in the Draft Act for Massachusetts, and in Minne- 
sota (Minn. Stats. Ann. (1956), sec. 611.13). 

3. There is another point in the bill which raises some questions in my 
mind. The bill states on line 18 of page 2: “The public defender shall act 
as counsel for each defendant to whom he is assigned at every stage of the 
prosecution * * *,” The act further makes it explicit that appeals are 
included (p. 4, lines 3-8). I do not think it is equally clear from the bill 
that counsel will be provided at the arraignment or preliminary hearing. 
It is extremely important to provide representation at the preliminary 
stages of a criminal proceeding. This has been emphasized both in the 
Report of the Commission on Legal Aid of the Bar Association of the Dis- 
trict of Columbia, in 1958, and in the Report of the Special Committee of 
the Association of the Bar of the City of New York, in 1959. The Cali- 
fornia public defender law (Deering California Codes Ann., Government, 
sec. 27.706) specifically provides for representation at all stages of the pro- 
ceedings, including preliminary examination. 

It appears to me that the phrase representation “at any stage of criminal 
proceeding,” is more inclusive than the phrase used in the bill, “at every 
stage of the prosecution.” You want to be sure to cover, as well, the situ- 
ation where accused, somewhere in the midst of the proceedings, has ex- 
hausted his funds and cannot continue to pay counsel. The public defender 
should step in at that point. I am not sure whether the general language 
quoted above is broad enough to include public defender representation be- 
fore parole boards. Some States make specific provisions for this, but it 
may be beyond the scope of the office as the bill conceives it. However, it 
is worth considering the question. 

4. My final suggestion is simple. ‘The bill on page 3 sets out the cteittion 
of a public defender and appointment of counsel as alternatives, in the 
court’s discretion. I think it is extremely important to preserve the right 
of the courts to appoint ‘counsel in certain cases, even though there is a 
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public defender. When an extraordinary case arises, involving large issues 
of law or policy, the court may want to appoint distinguished members of 
the bar as counsel. I need only mention the Dennis case, or United States 
v. Durham in which the rules governing the plea of insanity were changed 
for the District of Columbia. A clause can easily be added to assure that 
courts have continuing power to appoint counsel even where there is a 
public defender. 

I hope these suggestions will prove helpful. The bill is a good one, and I am 
strongly in favor of it. I hope we will see it enacted into law in this session. 

(27) I believe strongly in the principle of this measure and am indeed glad that 
there is a fair likelihood of its being enacted. The need for it is great, particu- 
larly in our major centers of population. I know that the measure as drafted 
has been given a great deal of thought, and I am confident that in general it 
represents the best thinking of the large number of persons who have concerned 
themselves with the problem. 

The difficult distinction between the needs of districts containing large cities 
and those which are essentially rural in character has, of course, been con- 
sidered carefully. It is obvious that there are many districts in essentially 
rural sections of the United States, in which the creation of the office of public 
defender would not be particularly useful at present, and in fact might be just 
the opposite. There are districts in which the office would be both uneconomi- 
cal and unfortunate from the point of view of defendants who can be, in 
scattered divisions, better represented by appointed counsel. You have of course 
undertaken to care for this matter by the provisions which make it discretionary 
with the district court as to whether a public defender should be appointed in 
these districts. 

I have just one additional thought on this. There is going to be, at some 
times in some districts, considerable pressure on the district court to create the 
office of public defender, perhaps on behalf of someone who wants the job for 
political reasons. Some judges might even like the patronage which would 
grow out of the creation of the office. My thought is that it might be wise, in 
the districts where creation of the office is left to judicial discretion, to require 
also the concurrence of the Department of Justice before the office is created. 
I think we can fairly say that the interests and desires of the Department of 
Justice in this area are sound, and can be relied upon as a desirable check 
upon individual judges whose discretion may in rare cases not be as sound as 
we might wish. 

As I have said already, I believe your bill is an excellent one, badly needed, 
and I trust, that it can be speedily enacted. 

(28) I quite agree with you that the present system of court-apointed 
counsel is inadequate and that a public defender system such as you propose 
would be a significant improvement. While I have not attempted to make a 
detailed study of the form of your bill, it appears to me to be sound in prin- 
ciple. The only question which has so far occurred to me is whether the maxi- 
mum of $10,000 is a sufficiently high one for a top qualified man in our biggest 
urban centers like New York, Chicago, etc. In such districts I would think 
that a dedicated and highly competent career defender should be entitled to at 
least the same salary as the assistant U.S, attorney who heads the criminal 
division of the district attorney’s office in that district. 

(29) Most lawyers will agree that the amount of compensation set up in the 
bill is far too small to compensate for the responsibility undertaken in the 
defense of a criminal case. 

Any system will be better than the present hit-and-miss method of assigning 
counsel now used in the Federal courts. 

While there is danger in patronage possibilities in assignments, the fees to be 
paid are not sufficiently large to make this important enough to warrant dis- 
approval of the proposed legislation. 

(830) You inquire specifically as to whether the system embodied in the bill 
has merit, whether I prefer an alternative system, or whether it is my opinion 
that the present system of court-appointed, unpaid counsel for indigent de- 
fendants in our Federal courts provides fair and adequate representation. 
Taking the last clause first, I do not believe that the present system provides 
fair and adequate representation in many cases; I do not have in mind an 
alternative system; I do believe that the system embodied in your bill has 
merit but I have a certain reservation which I will express hereafter and cer- 
tain suggestions for tightening up the bill. 
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The object of the bill, of course, is to secure competent, professional and 
interested counsel for indigent defendants in criminal cases. I approve this 


‘objective. 


The reservation I have is as to how the appointments of the public defender 
and the assistant public defenders will work out in practice. Perhaps I am 
too cynical, but as an observer for many years of what goes on due to the 
political atmosphere which unfortunately overhangs the appointment of court 
clerks, administrative personnel, etc., not to mention the nomination of the 
judges in so many of our States and cities, I fear that the offices for which the 
bill provides will become political plums in the nature of salaried sinecures for 
faithful party workers who are young men recently admitted to the bar and 
hence “incompetent or tyro attorneys.” 

The bill does not seem to specify that the appointments shall be made from 
members of the bar although it is doubtless implicit. , 

Should not a provision, perhaps, be added limiting the appointments of 
public defenders or assistant public defenders to attorneys who have practiced 
at least 5 years at the bar of the State (or territory) in which the district court 
sits? I realize that even with such a provision the offices may nevertheless 
become “political plums” and that 5 years in civil practice does not qualify an 
attorney to render competent service to an indigent client in a criminal case. 

Should not some procedure be provided for the removal of a public defender 
or an assistant public defender who proves to be incompetent or disinterested ? 

Would it not be well to provide that the public defender shall devote his full 
time to the job if in a district having a city of over 500,000 population? 

These suggestions are made with the idea that provisions along those lines 
may assure that the objective of the bill will be accomplished. 

(31) I am in full sympathy with the objectives of the bill and believe it is 
generally well adapted to carrying them into effect. This view is shared gen- 
erally by my faculty. 

I wonder, however, if the legislation might not be improved by a provision 
permitting appointment and compensation of properly constituted legal-aid so- 
cieties to supplement the work of the full-time defender in busy jurisdictions, or 
as alternatives to part-time ones in areas where the problem is smaller in size. 
As I am sure you know, those societies have done dedicated and useful work, 
and are in constant need of additional sources of revenue with which to keep 
up their much-needed functions. 

(32) Although not as conversant with the problem of the indigent defendant 

as are many other lawyers, it is my judgment that the system you propose is 
greatly superior to the one now in operation, I say this in full recognition of 
the fact that in many instances court-appointed defense counsel give generously 
of their time and ability in the representation of the indigent defendant. How- 
ever, the present arrangement, which could hardly be called a “system,” has a 
hit-or-miss element in it which cannot but result in situations where the indi- 
gent defendant receives something less than the adequate representation to 
which he is entitled. These observations are made from the point of view of 
the indigent defendant; the same hit-or-miss quality results often in an un- 
evenness of burden upon ‘the practicing lawyer, which is not fair. It would 
seem only common sense as well as common fairness to make systematic pro- 
vision for the adequate representation of the indigent defendant. 
. It thus seems clear to me that there is a strong call for improvement of the 
present arrangement. You inquire whether I favor a system alternative to the 
one you propose. The answer must be in the negative, for I am unaware of any 
plan which meets the problem in a way superior to the arrangement caught up 
in the public-defender system. 

I have some doubt as to whether the levels of remuneration stipulated in your 
bill are adequate to secure the type of counsel needed. Aware that public 
funds are not unlimited, and that higher pay does not necessarily quarantee 
better quality, I nevertheless have some qualms especially as regards the ar- 
rangement proposed for public defenders in the less populated Federal districts. 
Top students in the country’s law schools are receiving $4,500 to $7,000 in their 
first jobs. In view of this, if the proposed system is to secure on the average 
abler representation than the present system I seriously doubt that the $5,000 
and $10,000 figures are sufficient. I am sure you will agree that there is no 
point in undertaking a change if there is no reasonable likelihood that the 
quality of representation will be improved as a result. 
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(33) I am pleased to endorse your bill which would establish a public-defender 
system in the Federal courts. The existing alternative, that of “volunteer” 
counsel serving the indigent, has grave and inherent defects which may in large 
measure be corrected by the proposed legislation. 

Typically, constitutional rights come under scrutiny and may be challenged 
in criminal cases. For example, as we know, freedom from unreasonable 
searches and seizures, the privilege against incrimination, rights of speech, 
press, and assembly—to cite but a few—undergo continual judicial examination 
through criminal prosecutions. Continually there is danger that important 
rights may be adversely affected by attrition, if not by bolder action, legislative, 
judicial, or executive. Competent counsel should always be available in defense 
so that rights of individuals, vital to the preservation of the American com- 
munity as we know it, may be preserved and, where indicated, further articu- 
lated. Your bill by better assuring the protection of the rights of the indigent 
would operate directly to protect the rights of all. 

As I have said, I believe the present system in which district judges assign 
counsel to indigent defendents has grave and inherent defects. I have found 
members of the bar in general to be sensitive to the importance of insuring that 
the indigent in criminal cases are represented, and have observed them to be 
diligent and conscientious in such representation. However, there are practical 
limits to the extent that a typical practicing attorney can serve an indigent 
client without personal hardship to himself. Also, I suppose that the typical 
attorney who is assigned to represent defendants in criminal causes in the 
Federal courts has not great experience in criminal law and procedure. Fre- 
quently, he may not be sufficiently sensitized to certain matters of criminal law, 
such as grounds for motions to suppress, Federal discovery procedures in crim- 
inal cases, the law relative to conspiracies, extra-indictment offenses, formal 
defects in indictments, jury instructions in criminal matters—to name just a 
few frequently arising matters of importance in criminal prosecutions. A pub- 
lic defender should naturally be better informed in such areas, and provide 
better representation than is had in a typical case under the present system. 

Incidentally, I believe, also, that such an attorney who would represent the 
defendant in a criminal matter could more effectively speak in mitigation for 
his client following a plea of guilty or a finding of guilty than an attorney for 
whom this would be a rare experience. Too often, these presentence statements 
are inadequately to the effect that the defendant is a married man with children 
or that, to use a tired expression, “the defendant is throwing himself on the 
mercy of the court.” I know that you, Mr. Congressman, as the chairman of the 
Judiciary Committee, are keenly aware of the disparity which often exists with 
respect to sentences imposed by district courts. I believe that a public defender 
system could ameliorate this situation by insuring to some extent that profes- 
sional assistance to the judge by defense counsel was furnished as an aid to 
the judge in determining what a sentence should be. (This aspect of the sen- 
tencing problem was not considered, but well might have been, by Chief Judge 
Devitt in his address, “Improvements in Federal Sentencing Procedures,” re- 
ported in 24 F.R.D. 147, Oct. 1959.) 

I do have some reservations concerning the bill. I believe, for example, that 
the compensation of the public defender should not be less than that of the U.S. 
attorney. Ours is a materialistic society, and very often those accused of crime 
are of a mental and social character who make but purely materialistic evalua- 
tions. Many would regard the office of the public defender to be inferior in 
importance and competence to that of the U.S. attorney because the compensation 
provided was less. Also, who would conduct the investigations which might be 
required for the proper defense of an indigent defendant? How extensive could 
such investigation be? Such investigation and expenses may be contemplated 
by the bill’s reference to the reimbursement of defense counsel for expenses in- 
curred by him in the performance of his duties. But if he is to be “reim- 
bursed,” then presumably he must advance funds for such expenses. Too, I 
do not favor the provision of the bill which would provide that the public de- 
fender represent the defendant in appellate proceedings only in the district court 
or the court of appeals decides there is reasonable ground for such appeal, and 
the court so directs. This could have the district court decide whether its judg- 
ment should be appealed from, or the court of appeals make this decision based 
on some incomplete version of the trial proceedings. 
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But these objections are unimportant when viewed against the general desira- 
bility or providing for the representation of the indigent in an ordered manner 
which would reasonably assure adequate representation. 

(34) I welcome the opportunity to comment on your bill to provide for a 
public defender system in the Federal courts, for it deals with the single most 
important right in the vast area of criminal procedure—the right to counsel. 

As Prof. William M. Beaney of Princeton University has pointed out at the 
ree pee of his admirable book, “The Right to Counsel in American Courts” 

“(T)his right to counsel might well be considered crucial—a right by which 
virtually all other rights are protected in practice. Whenever the judicial proc- 
ess unfolds, whether against the unlicensed orator in a public park, the pro- 
tagonist of unpopular religious beliefs, or the citizen accused of assault or 
murder, the trial and its result give us in practice whatever meaning the rule of 
law possesses. It is obvious, too, that in order for a trial to achieve substantial 
justice there must be a fair and full presentation of the case for and against the 
accused. ‘His day in court’ is an idle expression if the defendant lacks the 
assistance of able, courageous, and zealous counsel.” 

Prof. David Fellman of the University of Wisconsin puts it perhaps most 
simply (“The Defendant’s Right,” p. 112 (1958) ) : 

“A defendant needs a lawyer as urgently as a sick man needs a doctor, and 
in many instances even more urgently, for while nature often heals the sick 
without outside aid, it seems to have little concern for the plight of the accused.” 

I practiced in Washington, D.C., for several years, during which time I spent 
a number of weeks working on the case of Williams v. United States, 237 F. 2d 
789 (1953), as court-appointed counsel. As a result of my own experience and 
my contacts with a dozen or so other young attorneys in town, who handled 
criminal cases on a court-appointed basis, I am convinced that the system does 
work remarkably well in the District, at least on appeals, which young law 
graduates are much more equipped to handle than trials. This is so, I think, 
mainly because the large firms in Washington “foot the bill’; they not only 
permit junior attorneys to spend many office hours working on behalf of indigent 
defendants but they furnish secretarial help and cover other expenses as well. 
Senior partners also consult with and advise junior attorneys on these matters. 

A notable example is the important double jeopardy case of Green v. United 
States, 335 U.S. 184 (1957), where court-appointed counsel, a young corporation 
lawyer named George Blow, argued the case three times in the Court of Appeals 
for the District of Columbia and twice in the Supreme Court of the United States 
(he had never appeared in either court before). 

The practice is by no means limited to young men either. For example, such 
distinguished corporation lawyers as Charles Horsky and Howard Westwood, 
senior partners of Covington & Burling; and Abe Fortas of Arnold, Fortas & 
Porter, have been no less distinguished as court-appointed counsel for indigent 
criminals. Not enough people realize that two court-appointed corporation 
lawyers, Fortas, and an associate of his, Abe Krash, wrote the brilliant briefs 
which led to one of the most celebrated criminal decisions of our time—the 
Durham case. 

Insofar as appeals are concerned, I believe the record will show that in the 
District of Columbia court-appointed counsel have done superior work and en- 
joyed greater success than have the so-called criminal lawyers. The average 
criminal lawyer in the District is handling many, perhaps too many, cases at the 
same time. The young corporate lawyer, on the other hand, is “pointing” for his 
big day in the court of appeals as court-appointed counsel. He knows that the 
apprenticeship system in large firms is such that he may not have the oppor- 
tunity to argue before that court on regular firm business for many years to 
come. 

On the other hand, I have grave doubts that the court-appointed system works 
well at the trial stage in the District of Columbia. 

Furthermore, I am convinced that it does not work at all well at any stage 
of the proceedings in many—much too many—places. The latest of many studies 
to this effect is Special Committee to Study Defender Systems “Equal Justice 
for the Accused” pages 64-66 (1959). And a very recent field study sheds much 
doubt on the generally accepted view that the lot of the indigent defendant in 
a rural community is less hard than in a metropolis. (See Willcox & Bloustein, 
“Account of a Field Study in a Rural Area of the Representation of Indigents 
Accused of Crime,” 59 Colum. L. Rev. 551 (1959) .) 
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Therefore, I think that on the whole a public defender system will significantly 
improve the legal representation of the indigent. 

I'am happy to see, however, that section (c) of your bill enables the court to 
“appoint counsel for indigent defendants in particular cases.” In the routine 
ease, the typical case, the public defender, in general, taking all localities into 
account, is likely to do a better job than the assigned counsel, in general. In 
the important case, the novel case, however, I think the court should avail itself 
of a lawyer with the general skills and resources of a Horsky or Fortas, or one 
with the zeal and devotion of a George Blow. I happen to think that these 
qualities count for more than “proficiency in the criminal law” ; that a first rate 
lawyer is a first-rate lawyer, period. 

To turn to another point, I think you would be the first to agree that an 
effective public defender system should either empower the defender to draw 
freely on the many facilities of the police, e.g., investigators, handwriting ex- 
perts, or enable him to utilize comparable facilities of his own. You yourself 
have effectively stressed this need in your hard-hitting article in the July— 
pone 1959 issue of Case and Comment, “To Make the Right To Counsel a 

lity.’ 

I bbe re than candid if I did not say that I regard such a feature as 
crucial. 

It is because the government is the repository of organized society’s great 
power while all too often the accused is poor and uneducated that the contest 
between an individual and the government is all too often unequal. The typical 
criminal defendant cannot begin to match the facilities of the government for 
discovering and collecting evidence. He has no detectives, no files, no crime 
labs. It may well be that he does not even have the resources to trace and find 
the key witness. As Judge Frank has observed (‘‘Today’s Problems in the Ad- 
ministration of Criminal Justice,” 15 F.R.D. 93, 101 (1953) ) : 

“In most places neither legal aid nor the public defender, if there is one, will 
meet this problem. Usually they do no more, at best, than to furnish a defend- 
ant with a capable lawyer. But a man may be jailed for life, or even electro- 
cuted, because he hasn’t the money to discover a missing document necessary 
to win his case or to employ a competent handwriting expert or psychiatrist.” 
(See also Frank & Frank, “Not Guilty” passim (1957).) 

I do not find your bill explicit on this point. I take it the matter is covered 
by section (b) which provides that the defender “shall also be reimbursed for 
expenses necessarily incurred by him in the performance of his duties when ap- 
proved by the district court.” Is the public defender supposed to secure court 
approval on a case-by-case basis before incurring investigatory expenses? If 
so, the practical inconveniences are quite substantial. Would anybody dare sug- 
gest that the prosecutor operate on this basis? 

Consider Special Committee To Study Defender Systems, op. cit., supra, at 
pages 73-74, and the specific recommendation of the committee that the public 
defender be provided with an annual budget, so as to avoid case-by-case re- 
quests for funds (Id. at 92). 

To turn to another point, I must confess I am uncertain as to just when the 
public defender enters the picture under your bill. The bill provides that he 
does so when “a person charged with a felony or misdemeanor * * * is unable 
to employ counsel.” In a sense, the issuance of a complaint is a “charge.” I 
fear the more likely meaning is that an accused is not “charged” with a crime 
until there is an information or indictment against him. What I am asking 
you, in effect, is when does the defender enter the fray under your bill, at the 
preliminary hearing stage or afterward? 

While rule 44 presently provides that where necessary the court shall assign 
counsel to represent the accused “at every stage of the proceeding” the notes 
of the advisory committee state that the rule “relates only to proceedings in 
court and, therefore, does not include preliminary proceedings before a commit- 
a magistrate.” Most courts which have passed on the issue have so resolved 


I hope I do not sound too much like a starry-eyed professor if I say 
Sive legislation in this field should do more than simply substitute a public 
defender for assigned counsel. There are cogent arguments for making the de- 
fender available at the preliminary hearing. 

As Judge [later Supreme Court Justice] Rutledge said of the preliminary 
hearing [Wood v. United States, 128 F. 2d 265, 270-271 (D.C. Cir. 1942)]: 
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“The inquiry is essentially judicial. The subject matter is temporary re- 
straint of the accused person’s liberty. The function is to determine whether 
there is sufficient evidence to justify this. Commitment without evidence or 
on insufficient evidence would be arbitrary. The hearing, though informal, is 
in open court. It is not a star chamber affair. The court has power to examine 
the accused and others. The decision requires the exercise of discretion on both 
facts and law. While it does not have finality for deciding guilt or innocense, it 
has that quality for the immediate purpose. The decision is reviewable, at any 
rate for abuse of discretion. 

“All these are qualities of a judicial proceeding, not of a prosecutor’s inquisi- 
tion. The purpose of the preliminary hearing is to decide between the informer 
or prosecutor and the accused on the preliminary question of his temporary re- 
straint. In this the court stands between them; not as partisan, but as judge. 
In subject matter and function the hearing is judicial. It should be so in essen- 
tial procedure.” 

What Professor Beaney said about court-appointed counsel, “The Right to 
Counsel in American Courts,” page 212, applies equally well, I think, to the 
public defender : 

“The advantages accruing from appointment at this stage [preliminary hear- 
ing] are clear. A plea of guilty could be accepted at arraignment without fear 
of challenge on the ground of insufficient advice. If a plea of not guilty were 
entered, then the trial could proceed without delay and, without danger of 
attack on the ground of ineffective preparation or insufficient time for prepara- 
tion. Finally, the caliber of the defense which the appointed counsel could 
offer would be substantially higher than is possible under the present system. 
Facts could be investigated, the defendant’s witnesses could be discovered and 
soem: and the State’s case, in general, could be subjected to critical 
scrutiny.” 

These views find strong support in Willcox’s and Bloustein’s recent study, 
supra at 559: 

“The committing magistrate does not ordinarily impress upon the prisoner the 
importance of the preliminary examination; instead he usually advises him to 
save time by either waiving it or “getting it over with.” This amounts to sug- 
gesting that the prisoner either waive the examination altogether or else allow 
the people to examine their witnesses before he has a chance to get counsel. 
The committing magistrate looks upon the preliminary hearing as an unimportant 
detail, a mere formal step toward the finding of probable cause. The indigent 
person, who has no counsel at this stage nor any offer of assigned counsel, is 
most unlikely to withstand the combined pressures from police and magistrate 
for his waiver of hearing or for a “quick hearing” without counsel. 

“Here another difference of opinion has to be reported. All but one of our 
consultants with extensive criminal practice repeatedly stressed the crucial 
importance to the defense of the preliminary hearing. The people’s case appears 
on this examination. Its weaknesses can then be probed and exploited before the 
trial. The witnesses are more likely to tell the truth at the hearing than at 
the trial, because the events are fresher in their memories; hence their later 
wishful recollections, coached or spontaneous, can more easily be exposed at the 
trial for what they are.” 

Nor should it be overlooked that while present law does not seem to grant 
the right to counsel to the indigent at the preliminary hearing, the defendant 
who can afford counsel is entitled to legal representation at this stage. See 
tule 5(b) and notes of the advisory committee to rule 44. The Supreme Court 
has recently told us that “in criminal trials a State can no more discriminate 
on account of poverty than on account of religion, race, or color” (Griffin v. Illi- 
nois, 351 U.S. 12, 16 (1956) ). What else are we doing under the Federal Rules of 
Criminal Procedure as currently construed? To paraphrase the language of the 
court in Griffin, id. at pages 17, 18, can there be equal justice where the procedural 
stage at which a defendant may obtain counsel depends on the amount of money 
he has? 

Make no mistake about it. As it stands now, your bill marks a significant step 
forward. I trust you will understand, however, why I suggest still further 
improvements. 

(35) First, let me say that I am in complete agreement with your position 
as stated in your article published in Case and Comment. However, I would 
like to make some specific suggestions with respect to your proposed bill. 
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1. Does the term “clerks” on page 2 in line 2 contemplate investigators 
and stenographers? Such additional assistance is essnetial if the public 
defender is to do ar adequate job. 

2. Does the statement on page 3, lines 4, 5, 6, and 7—‘He shall also 
be reimbursed for expenses necessarily incurred by him in performance of 
his duties when apprvoed by the district court’’—cover office expenses, or 
does it cover merely out-of-pocket expenses? Apparently, your proposal does 
not provide for the furnishing of office space, furniture, equipment and sup- 
plies for use by the public defender suitable for the conduct of the business 
of his office. Should not some such provision be made, either in one way 
or another. I would hope that the public defender would be permited to have 
his office in a regular office building with other attorneys. I would not like 
to see him provided office space in the courthouse, for, regardless of his 
integrity, the public, and especially the accused, will have an uneasy feeling 
that there might be collusion among Government officials. 

3. Section (c) provides for compensation of court appointed defenders 
at the rate of $35 a day, plus the possibility (“may”) of reimbursement 
“for expenses reasonably incurred in the representation and approved by 
the court.” I have two questions. First, in view of the fact that the 

’ everhead in running a law office in many areas is in excess of $5 an hour, 

' (i.e. $35 a day), should not the reimbursement factor be changed from 
may to shall? My second question is this: Does the “reimbursement” con- 
template a reasonable amount for office overhead, or does it contemplate 
merely out-of-pocket expenses? Since the intent of this bill is to provide 
adequate representation of indigents, it seems to me that the rate provided 
in section (c) should be such as to provide a compensation adequate to 
cover office expenses, out-of-pocket expenses and some remuneration to the 
attorney. The $5,000 limitation in section (c) on total compensation and 
reimbursement appears to me to be low. Could it not be placed at $10,000 
in any fiseal year? 

‘4, Section (da): My remarks with respect to paragraph (c) become even 
more important in view of the financial limitations set forth in paragraph 
(d). 

5. Section (d) provides that the public defender or appointed counsel 
shall also represent the indigent in appelate proceedings “if either the dis- 
trict court or the court having jurisdiction of the appeal considers that there 
is reasonable ground for appeal and so directs.” I think this is a very 
dangerous provision. I suggest that you seriously consider amending it 
in such a way as to leave the discretion as to whether or not an appeal 
should be taken to the public defender, or appointed counsel, and make 
this a part of his obligation. 

6. I would like to call your attention to the fact that the National Con- 
ference of Commissioners on Uniform State Laws adopted a model defender 
act at their meeting in Miami in August 1959. This act was approved by 
the American Bar Association at its annual meeting in Miami this past 
year. I am asking Miss Frances D. Jones, the executive secretary of the 
conference, to mail you several copies of this proposal. I am sure that 
you will find it of interest and perhaps of some value in connection with 
my remarks. 

(36) In response to your letter of October 1, I am generally favorable to the 
proposal that public defenders be appointed in the district courts of the United 
States. I quite agree with your observations in “Case and Comment” that 
Many accused persons do not receive adequate representation, either through 
failure of courts to appoint counsel for them in noncapital cases, or through 
—- of appointed counsel, for one reason or another adequately to represent 

em. 

I have several reservations about the draft of H.R. 4185, however. I wonder 
why provision is made that a district court shall appoint the public defender. 
I appreciate the necessity for keeping the defender independent of the U.S. 
district attorney, and realize that there may be some lessening of this inde- 
pendence if both should be appointed by, or on the recommendation of the same 
Justice Department officials. Nevertheless, I think that independence from 
the judiciary is also an important quality in a lawyer supposed to engage in 
adversary litigation. 

Every lawyer is already dependent enough upon the good will of a judge, 
particularly if he has a substantial practice in that judge’s court. I think it 
disadvantageous that his appointment and continuation in office should also 
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depend upon his not incurring the ill will of a judge. Pursuing every last 
avenue of defense available to an accused may well arouse the displeasure of 
a judge who is anxious to dispose of the matter. Yet, it is indispensable to 
adequate representation. I therefore conclude that some better method of 
selection of public defenders should be devised. I personally would favor 
appointment by the same process by which district attorneys are appointed. 
The need for independence between prosecutor and defense counsel is sufficiently 
apparent that I would have greater confidence in its being maintained. 

It would also appear to me that the compensation provided for in the Dill 
is too low to attract first class personnel. With able law school graduates now 
commanding salaries of between six and eight thousand dollars in big cities, 
I do not believe that the $10,000 maximum fixed in your bill would be sufficient 
to recruit or hold lawyers of ability and experience. With higher salaries avail- 
able in the district attorney’s office the temptation to cultivate its personnel 
in the hope of gaining “promotion” to that office cannot be discounted. More- 
over, the provision in section (c) of compensation for appointed counsel appears 
also to be inadequate. 

At the root of the problem, in my opinion, is adversary litigation in criminal 
cases. The need for vigorous, capable defense attorneys, who do not have 
to stint on expenses, arises from the need to combat an opponent who will, we 
assume, do everything he can to obtain a conviction. So long as district at- 
torneys regard their prime duty as obtaining convictions, then any device for 
providing worthy adversaries which draws its strength from the same source 
as do the district attorneys is bound to be filled with anomalies. If the same 
administrative department of the United States should be in charge of the 
judiciary, and through it the proposed public defenders, as well as the prosecu- 
tion officials, less than adequate results can be expected from its doing of battle 
with itself. (I recognize that the same criticism lies against my proposal for 
appointment of defenders.) 

Until the millennium, however, when we can hope that American prosecuting 
Officials will acquire a sense of responsibility for defending the rights of as well 
as prosecuting accused persons, then I suppose that some kind of public defender 
system is required, and I do not have a better solution than appointment by 
the Attorney General, or perhaps by the President upon recommendation of the 
Attorney General. I disfavor court appointment. 

(37) There is no doubt in my mind that currently, representation of indigent 
defendants in criminal cases within the district court of our Federal court 
structure, is inadequate, and that your proposed bill will be a step in the right 
direction toward correcting the present deficiencies. I much approve of it and 
urge you to exert all efforts toward passage. el 

I offer several suggestions which might be useful in making the bill more 
effective. For example, I think the term “clerks” in line 2, page 2, should be 
clarified toinclude investigator, stenographer, and other office personnel, thereby 
assuring public defenders of the necessary additional assistance to do an adequate 
job. Also, the provisions on page 3 (lines 4, 5, 6, and 7) should be clarified to 
cover office expenses, other than the clerical system mentioned above. There is 
currently some dispute over whether or not a public defender should be housed in 
a courthouse, or in an office building populated only by private practicing attor- 
neys. I for one, am not overly concerned about collusion among governmental 
officials, which necessarily result from the close proximity of their offices. 
Consegeuntly, I do not care whether the public defender is housed in an office 
building with other attorneys, or in a courthouse. But I am very much con- 
cerned with possibilities of collusion and plea bargaining which may occur be- 
tween prosecuting attorneys and public defenders. I believe your bill recognizes 
this problem, but might be strengthened somewhat. In this regard, the National 
Conference of Commissioners on Uniform State Laws, adopted a Model De- 
fender Act in August 1959, and should provide some useful suggestions. 

(38) I will say at the outset that I am completely convinced of the desir- 
ability of a public defender system for the Federal courts. * * * 

Before detailing my criticisms of H.R. 4185, I should point out that I am aware 
that there is a difference between utopian legislation and that which one can 
reasonably expect to be achieved practically. You, and not I, are thoroughly 
competent to make the judgments as to what is necessary by way of compromise 
to secure passage of a generally desirable bill. I suppose that the fact that the 
Senate has already passed this legislation is an additional reason for minimizing 
the amount of change. The criticisms that I have, then, assume an ideal situa- 
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tion with no necessity for dealing with the practical difficulties of achieving 
ssage. 
PeThere are four principal criticisms. The first is the failure of the bill to make 
explicit that the public defender would have authority to hire investigators. 
Page 2, lines 1 to 4, and page 3, lines 1 to 7 could be read as a grant of such 
authority, but they are not explicit. I. believe, and, if I read correctly your 
“Case and Comment’ article, so do you, that unavailability of funds for imvesti- 
gation on the part of court-appointed attorneys is a principal defect in the 
present system, See editorial, 17 The Legal Aid Briefcase 136-139 (1959). As 
you know, the Model Defender Act recently approved by the National Conference 
of Commissioners on Uniform State Laws specifically authorizes the employment 
of. investigators in its section 3(b). In short, I think the present wording may 
be broad enough to cover the problem, but it is undesirable to leave the doubt. 
The second criticism relates to the fact that the bill, in lines 11, et seq: of 


‘page 2, makes it clear that counsel other than the public defender can be ap- 


pointed only if there are two or more defendants and their interests conflict. 
This is controversial. It seems clear that there is a difference between giving 
the accused the right to ask that the public defender not represent him but that 
he nevertheless be represented without cost to him, on the one hand, and, on the 
other, giving the accused the right to select a specific attorney to represent him 
at Government cost. My feeling is that to give the accused the latter right would 
be both unrealistic and impractical. But situations other than those involving 
a conflict of interest between himself and a codefendant may well arise in which 
an indigent accused, for good cause, may not wish to be represented by the 
publie defender. A practical solution would be to give the district court disere- 
tion to appoint—with compensation—other counsel in such extraordinary situa- 
tions. This is the solution found in section 5 of the Model Defender Act. The 
broader provision of the Illinois statute (III. Ann, Stat., ch. 34, sec. 163f) 
seems to me unnecessary and undesirable. A provision of the kind suggested 
would seem to go far in answering the criticism of such responsible persons as 
Judge BE. J. Dimock, as expressed in Public Defender, “A Step Toward a Police 
State,” 42 A.B.A.J. 219 (1956). , 

The third criticism relates to the circumstances under which a convicted de- 
fendant is entitled to the services of the public defender on appeal. Section (d) 
of the bill authorizes the public defender to conduct an appeal if either the 
district court or the court of appeals considers there to be reasonable grounds 
therefor. A defendant possessed of sufficient means to pay for his own appeal 
does not need similar judicial approval. He will, however, ordinarily act on the 
advice of his counsel. Because it is obviously desirable to eliminate purely 
frivolous appeals, a reasonable compromise would be to require the public de- 
fender to make the decision. This is the provision of the Illinois statute (See 
sec. 163f, supra.) Section 4 of the Model Defender Act also vests the decision- 
making power in the public defender, 

The fourth criticism is that section 6 of the bill sets too low an upper limit 
on the compensation of the public defender. It seems to me incongruous that 
a statute reflecting concern over inequaliy between the representation which 
the Government has and that which indigent defendants have in Federal 
criminal cases should deliberately set the compensation of the public defender at 
a figure substantially below that of the U.S. attorney, The difficulty is aggra- 
vated because the office of U.S. attorney is generally regarded as desirable politi- 
cally and thus is more likely to attract highly competent persons than would 
be the office of public defender. 

(39) I am in hearty accord with your proposal, and with the unanswerable 
arguments in its favor which you present in “Case and Comment.” What I say 
here, therefore, is intended helpfully and not critically. I grow very tired of 
people who can make only objections to proposals, and do not wish to list myself 
with them. My question, in substance, is whether your proposal goes far enough 
to mee the most critical need of persons accused of crime. I do not know of any 
available statistics covering what I am about to say, but my best guess is that 
the vast majority of criminal cases are actually disposed of before the accused 


ever meets a judge, and so before there is ever an opportunity for a judge to 
assign counsel, 


I was, admitted to the bar by the Fourth Department Appellate Division in 
January 1926, and at almost same moment my brother was appointed to 
defend an indigent defendant in a first degree murder case. I helped my 
brother in preparation, and I remember our disheartening discovery that the 
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defendant had made a full confession to the police and district attorney, after 
long questioning, and before there was any chance for him to see a lawyer. He 
was convicted, and executed, on the basis of his confession. 

Robert Jackson, whom:you and I remember with respect and admiration, and 
who was certainly not “soft” toward criminal defenders, once wrote of this 
problem in an opinion relating to three cases— Watts v. Indiana (338 U.S. 49, 57 

- (1949) ), Harris v. South Carolina (338 U.S. 68 (1949) ), and Turner v. Pennsyl- 
wania, (338 U.S. 62 (1949)). He wrote: 

“Amid much that is irrelevant or trivial one serious situation seems to’ me 
to stand out in these cases. The suspect neither had nor was advised of his 
right to get counsel. This presents a real dilemma in a free society. To sub- 
ject one wtihout counsel to questioning which may and is intended to convict 
him, is a real peril to individual freedom. To bring in a lawyer means a real 
peril to solution of the crime because, under our adversary system, he deems that 
his sole duty is to protect his client—guilty or innocent—and that in such a 
capacity he owes no duty whatever to help society solve its crime problem. 
Under this conception of criminal procedure, any lawyer worth his salt will tell 
the suspect in no uncertain terms to make no statement to police under any 


stances. 

“If the State may arrest on suspicion and interrogate without counsel, there 
is no denying the fact that it largely negates the benefits of the constituional 
guaranty of the right to assistance of counsel. Any lawyer who has ever been 
called into a case after his client has ‘told all’ and turned any evidence he has 
over to the Government, knows how helpless he is to protect his client against 
the facts thus disclosed.” 

Jackson goes on in his opinion to point out the dilemma facing society in this 
situation where, as he puts it, two-thirds of the murders already are closed out 
as insoluble. On the other hand, if, as I suspect is the case, most criminal cases 
are disposed of, in substance if not in form, before the defendant ever gets to a 
judge, the effective time when a defendant or prospective defendant needs coun- 
sel is while he is in the hands of the police. I do not find provision for this in 
H.R. 4185 and indeed it may be that provision is, as a practicable matter, im- 
possible. And certainly it is better for the defendant to have counsel provided 
by the United States during his trial than to have counsel neither before he 
reaches the judge nor afterwards. 

I note that per diem payments for counsel are limited to $5,000 in all, in one 
year; but that the salary of the public defender may be $10,000 per annum. I 
note that the per diem for services is not to be more than $35 per day. I recog- 
nize the political difficulty of providing a higher daily fee; but assuming that 
the defendant’s lawyer is occupied 5 hours in a day of trial, and that on such 
days he is busied a couple of additional hours before and after the actual 
sessions of court, he is being paid $5 an hour. It will be pretty difficult for him 
to pay office rent, telephone, and stenographer on the days when he is defending 
indigent criminals. He is, of course, better off than if he did it for nothing, 
particularly as he gets his expenses paid. But should his per diem not be raised 
to a substantially larger figure? 

I notice that a certificate by the district court, or by the U.S. Court 
of Appeals, that there is a reasonable ground for appeal, is a necessary pre- 
condition to the appointment of appeal counsel or to appellate services by a 
salaried public defender. As a practical matter, how is this to be handled? 
Does counsel representing the defendant at trial prepare papers on an appli- 
cation for such a certificate, from his own notes? And does he do this, if he is 
appointed counsel on the trial, without fee unless successful in obtaining an 
appeal certificate? Of course, I hasten to acknowledge that he gets no recom- 
pense now, so the defendant is much better off under your bill. I will only 
point out that even if your measure is adopted, we have not yet got the indigent 
defendant in as good a position as the defendant with money. The man with 
money can order a set of the minutes of the trial and pay a lawyer to go through 
these minutes, and in this process perhaps to turn up some nugget of error. 
It seems to me that in this situation the indigent defendant is still not provided 
for in the Federal courts as well as the Supreme Court takes care of a defendant 
in State courts under the principle of Griffin v. Illinois, 351 U.S. 12 (1956). 

(40). After considered thought to your bill on my part and after discussion 
of it with some of my colleagues on the faculty here, I am of the opinion that 
your bill has a great deal of merit because it meets squarely a need which most 
fairminded persons, both lawyers and laymen, feel need be met. 
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It appears that the cause of justice shall be advanced and enhanced to an 
appreciable degree if your bill becomes law as written. As long as I can re- 
member,,I have felt that the method for providing counsel for the indigent 
should be systematic and realistic. The very least that we can say, as you 
ably pointed out in your article in Case and Comment, is that the so-called 
system we presently have in the Federal courts for furnishing counsel to in- 
digent defendants is far from realistic. Certainly, it is a token effort to meet 
a fundamental right. 

My indorsement, however, does have this one reservation. I think that in 
cases where lawyers are appointed on an individual case basis ‘some provision - 
should be made in your bill to insure that counsel should be appointed whose 
competence and experience are commensurate with the gravity of the crime 
of which the defendant is accused. 


3. (a) American Bar Association members who favored the enact- 
ment of H.R. 4185 supported their position as follows: 


(1) It has long been my thought that the present system of representation 
of indigent defendants in the district courts of the United States is ridiculous. 
Obviously, neither the defendant nor the attorney burdened with his defense 
are treated fairly. 

Surely, the matter of affording counsel to an indigent defendant is a tax- 
payer burden and should not fall upon a relatively few practicing attorneys. 
The situation here * * * is particularly acute. We have less than 15 practic- 
ing lawyers in the community and a minimum of 2 terms of Federal court 
each year. The defendants involved aren’t just defendants who were incarcer- 
ated in the * * * area but are Federal defendants from over most of the State 
of Arizona. The result is that the few practicing attorneys * * * are given the 
burden of defense of the Federal defendants without any help from attorneys 
from other areas. The attorneys are human and, surely in trying to do a good 
job, fail to give each and every defendant his just entitlement. * * * 

H.R. 4185, or substantially similar legislation, should by all means be enacted 
in order to cast aside a procedure as archaic as the horse and buggy. 

(2) I must say that I cannot help but think that H.R. 4185 would be a tre- 
mendous step forward. As it is now, an indigent criminal defendant in the 
U.S. courts can get at best only a haphazard defense: if the lawyer who 
is appointed to represent him for no fee, as the law now stands, is anything 
more than an inexperienced youngster fresh out of law school, he is almost neces- 
sarily going to be so busy that he cannot give a nonpaying case the attention 
it deserves. It is true that many lawyers give of their time and advice to a 
great extent, and in a given case—particularly one involving basic issues of 
civil liberties—will go all out, but in the run-of-the-mill criminal case, where, 
after all, the basic American system of justice is administered, this just does 
not occur with regularity. , 

To my mind, H.R. 4185 represents a careful weighing of the various considera- 
tions involved. 

(3) The need for a public defender system is real, and cannot be overstated. 
Without such a system, we may be certain that the right to counsel is an empty 
right for many defendants. 

However we may dislike to say it, competent counsel with trial experience are 
usually in a situation where they must beg off from a court appointment to de- 
fend an indigent. Usually their time is full with matters concerning civil prac- 
tice; and they know that competence in civil trial practice does not necessarily 
mean competence in criminal trial practice. The two types of practice are 
greatly different. The result is, in many instances, that indigent persons are 
defended by inexperienced counsel. We may only guess at the result. 

We are pleased to note that you have provided for the right of the public de- 
fender to appear on criminal appeals. We would say that it is on the appellant 
level particularly that the present system falls down. In Montana, for example, 
an appeal from a Montana court goes to the Circuit Court of Appeals in San 
Francisco. The distance is more than 750 miles in the case of most Montana 
cities. 'The expense is so great that it must certainly have a deterrent effect in 
the mind of a court-appointed counsel. 

We have been fortunate, at least in this area, that the Federal courts have 
been occupied by judges who are zealous to protect the rights of defendants and 
who lean over backward to give indigents every chance to prove their innocence 
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and to preserve their right to trial. This situation, however, is unfair for the 
judge; by haying before him competent counsel on both sides of the issue he 
would certainly be in better position to make his decisions free from error. — 

We endorse your bill heartily. 

(4) I have carefully studied your bill designated H.R. 4185 providing for a 
public defender system in the Federal district courts. As a former officer and 
director of the JBC of the American Bar Association I can certainly testify to 
the need of such a system. I consider our present system of court-appointed 
attorney as a shocking failure: It is my understanding that the House Com- 
mittee on the Judiciary is considering the bill and anything that I can do will 
be willingly performed. 400 

(5) I have examined with interest House of Representatives bill No. 4185. 
I would like very much to see that bill become a law. I know that in some 
quarters, it seems anomalous that taxpayers’ money go to prosecute and, at the 
same time, may also be paid to defend, but I see no inconsistency whatsoever. 

Individual rights are easily lost unless persons who are required to appear 
in court are given the assistance of able.and conscientious counsel. If the 
preservation of rights is worth fighting for, as we have been reminded from 
time immemorial by Fourth of July orators and others, it is certainly worth 
paying for. Rights slept on are rights lost, and whatever is necessary to see 
that they are preserved should be done. This bill is a long step in that direction. 

(6) The trial of the defendants indicated under the Smith Act in Cleveland 
presented the unusual situation in which indigent defendants needed counsel 
in a trial which would take months. The United States provides no compensa- 
tion for counsel who are appointed by the court. 

The court called upon the Cleveland Bar Association for assistance and the 
Bar Association responded in vigorous fashion and did provide funds and counsel 
for the defense. 

My conclusion from this experience and from general experience resulting 
from over 35 years of law practice is * * *. I am in favor of the public de- 
fender system. 

(7) I.am hopeful that the bill will become law, and I congratulate you on 
your efforts. 

You are doubtless aware that the National Lawyers Guild has advocated legis- 
lation of ae nature, and the guild will be happy to continue to devote its efforts 
to that end. 

My personal experience as instructor in criminal law and as defense counsel 
makes me fully aware that no defendant can have a fair trial or due process 
without adequate representation. That representation requires the services of 
competent counsel paid for their knowledge and experience out of public funds, 
as prosecutors are paid, with ability and willingness to make a skilled defense 
on behalf of the indigent. The present practice of appointing young lawyers 
with time on their hands results frequently in no more than the entry of a plea 
of guilty. 

(8) I have discussed the matter with some of my partners who specialize in 
trial work and we believe that the system embodied in your bill has merit, 
and we do not think that the present system of court-appointed, unpaid counsel 
for indigent defendants in our Federal courts provides fair and adequate 
representation. 

As you may know, we have had a public defender system in our State courts 
in California for some years and on the whole we believe it works very well 
and fills a real need, 

. (9) The purpose of the bill and the detail of it are in my opinion admirable 
in all.respects; and if the Committee on the Judiciary needs any persuasion, 
please add this letter to the file marked, “Enthusiastic Endorsement.” 

(10) It seems to me your proposed bill is a step forward and I hope that it 
will be enacted by Congress. 

(11) The several committees of the American Bar Association have from time 
to time considered the principles embodied in H.R. 4185 and in each instance 
recommended the principles of this legislation, 

Tt seems to me that the proposed legislation is not only meritorious, but. of 
increasing necessity if the proper administration of justice in the United States 
is to survive. This is, indeed, an area in the current administration of justice 
that needs immediate attention. 
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It is encouraging to know that you, as chairman of the Committee of the 
Judiciary of the House of Representatives of the United States, are proposing 
such legislation. 

I sincerely hope that the measure will be suceessful. The current practice of 
eourt-appointed, unpaid counsel for indigent defendants is wholly inadequate 
to provide fair and adequate representation of such defendants. 

(12), I heartily endorse the principle of providing paid counsel for indigent 
defendants, and I think your bill, if it became law, would prove an excellent and. 
desirable procedure for making counsel available to those defendants who- 
can’t afford to provide their own representation. 

I believe most court-appointed counsel do sincerely attempt to give the best: 
representation of which they are capable, even though they aren’t paid for it; 
but I agree with you that as a practical matter, these indigent defendants are- 
not going to, get as good representation from an unpaid attorney as they would 
from a salaried public defender who is paid a good salary to devote his full time 
to these people. 

(18) I am heartily in favor of your bill, H.R. 4185, which you kindly en-~ 
closed with your letter. 

It is my conclusion, after participating in bar activities for some 20 years, 
that what is everyone’s business is no one’s business. Even though we all may 
have the best of intentions, we are forced to give our best endeavors to that 
which remunerates us most. There are few public-spirited citizens willing to 
freely give of their time without the hope of gaining favor and their reward, 
for serving as court-appointed counsel for a pauper defendant without some 
greater motivation such as their religious belief would be, and often is, no more 
than perfunctory. 

(14) I have not given a great deal of attention to this subject, but as long as 
the American Bar Association is favorably disposed to the substance of the 
bill, I think I should be very much inclined to rely on the collective judgment 
of the members of its house of delegates. I most certainly think that the 
present system of court-appointed, unpaid counsel for indigent individuals in 
our Federal courts is far from satisfactory. 

(15) I am definitely in favor of H.R. 4185 providing for the representation 
of indigent defendants in criminal cases in U.S. district courts. 

I think it is unreasonable to continue looking to the lawyers to represent, 
without compensation, the thousands of indigent defendants who are tried each 
year. The measure’s highest recommendation, however, is that it practically 
provides for an accused’s right to counsel. 

It is alarming to see polls disclose and to hear people say that a lawyer should 
not represent a man accused of a crime if he believes he is guilty of the offense 
charged. This is tantamount to advocating that only the innocent should be 
entitled to ‘counsel and, I assume, that the guilty should be punished without 
a trial. It is heartening that Congress will enact such a bill recognizing the 
right to counsel in these days of massive government in which government serv- 
ants, law enforcement officers, and even government attorneys seem sometimes 
to resent the appearance of an attorney as an advocate for an individual in his 
adversary dealings with his government. 

I hope the bill will pass. by a large majority as a signal recognition by our 
representatives that a real right to counsel is a precious right, one that was hard 
won, and one that is denied to many people in other parts of the world. 

(16) Frankly, I have dreaded the thought of the present system in Federal 
court whereby the indigent defendant is represented by a court-appointed counsel. 
Each term of court this office has always worried about the possibility of being 
designated as counsel for such a defendant. We make no effort to practice any 
form of criminal law at all, and have never tried a criminal law case. Should 
a member of this firm be appointed to represent an indigent defendant, we have 
always felt that the defendant would be better off trying his own case than to 
ask us to go in and supposedly represent him. However, the possibility has 
always existed that one of us could be designated as such counsel and then, in 
my opinion, be completely unfamiliar with criminal procedures and criminal 
evidence, I rather think the defendant would not have as good representation as 
he should have. Frankly, I do not like the present system as I believe it is 
entirely unfair to ask lawyers to go in day after day without any compensation 
at all to represent indigent defendants. I think for many years the legal pro- 
fession has been on the receiving end of being called upon to perform a great 
many public services without compensation, and, in addition are supposed to 
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represent people in court in a professional manner without compensation—at 
least under the Federal system as I understand it. 

I believe that probably the legal profession does more free work than any other 
profession and certainly more than any other business. People apparently 
seem to overlook the fact that lawyers, like everyone else, must make a living. 
It seems to be a common public impression that lawyers are “filthy rich,” but if 
you will refer to the statistics compiled by the Treasury Department in rela- 
tion to income tax of lawyers, you will find that the average lawyer’s income 
is not a large income. There is always a little item of overhead that has to 
be taken care of before the lawyer gets what is left. 

I am specifically thinking now of one situation here where a local lawyer 
went into Federal court by virtue of court appointment to represent an indigent 
defendant. It is my recollection that he spent 9 trial days in court on that 
matter, and the entire compensation at the end of the rial was a courteous “Thank 
you.” That is a case which involved a lawyer who put up a sincere defense; 
and I frankly feel that most attorneys would put up a sincere defense. I be- 
lieve that the example which you referred to in the “case and comment” article 
relating to one Hillman is perhaps an exception. I do feel that the far greater 
percentage of lawyers are sufficiently sincere and conscientious to put up a fairly 
good battle within the means that they have at their disposal. Of course, they do 
not have funds or people to make any investigations, etc., and that must sharply 
limit the effectiveness of the defense. 

As I understand your bill, there are certain times when a public defender 
could be appointed as a permanent fixture of the court. There are other times 
when the court might not feel that the need was present for a full-time public 
defender, and therefore could appoint from time to time public defenders. I 
believe that your bill, therefore, is drawn so as to take care of the different types 
of situations arising within the United States. 

I frankly agree with the theory of a public defender, but I also agree that 
where the business does not warrant the employment of a full-time public de- 
fender, that the taxpayers should not be loaded with such expense and court- 
appointed counsel should be used and paid for the individual cases. 

(17) I have studied your bill, H.R. 4185, and as nearly as I can determine, 
it covers a bad situation in a very satisfactory manner. 

I do not believe that a prisoner gets the best representation from a lawyer 
who is compelled to work for him for nothing. 

I think it appropriate that the Government pay some portion of the time that 
a lawyer devotes to a problem of this kind, like many of the States do, and the 
amounts stated in your bill are resasonable under the circumstances. 

(18) My acquaintance with the problem at which the bill is aimed is some 
what remote since we have few, if any, appointments in this area for indigent 
defendants in Federal court. However, I have had occasion to participate in 
informal discussion of the problem on various occasions, and based on those 
discussions I am of the opinion that the present system of court-appointed, 
unpaid counsel for indigent defendants in the Federal courts is unfair to counsel, 
and in many cases probably does not present fair and adequate representation 
for those accused of crime. This is particularly true of those cases wherein 
the court indicates, or counsel believes, an appeal is perhaps required. In our 
State an appeal requires attendance at court in San Francisco. 

The above-numbered bill seems to me to meet the problem well. 

(19) I have read the bill carefully and, although I and my firm do not prac- 
tice in the criminal division of the U.S. district courts, I recognize the need 
to supplement the free support that the Government of the United States is 
giving in almost every possible activity and endeavor both to those who can- 
not afford it and to those who claim that they cannot afford it, and I believe 
that, in the spirit of consistency and to protect and assist those who really need 
such help, that the purpose and intent of H.R. 4185 is good and that its enact- 
ment into law would be generally beneficial. 

(20) I am not able to say that there is not a jot or a tittle of the bill which 
I would change upon further study and reflection. But I am certainly heartily in 
favor of the general objectives of the bill and of the establishment of the Office 
of Public Defender and of diseretionary power conferred in the bill upon the 
district court to use other methods where that is better for the particular district 

ved. 
MEY ach also heartily in favor of giving some compensation, and particularly 
‘of reimbursement for expenses, where an individual lawyer is assigned. I have 
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seen many cases of inequity in the present system, In one case, I know where 


a very able attorney in this city (not myself) not only gave a tremendous 


amount of time, but spent approximately $1,000 of his own funds for expenses. 
In this particular case, the defendant had very fine representation. But I have 
also seen cases where the representation was rather perfunctory. I think that 
it is inevitable that will often be the case under the present system. And where 
it is not the ease, it is grossly unfair to the attorney involved. 

(21) I am not sure that in a small State, such as Vermont, that we need 
a permanent office of public defender relative to the U.S. district court. How- 
ever, there is not the slightest question, in my mind, but that the present system 
of court-appointed, unpaid counsel for indigent defendants does not provide 
fair and adequate representation. It is my view that there is no sense in talking 
about fair and adequate representation unless there is some compensation for 
counsel appearing in such matters. 

By this statement, I would not wish to have it construed that I am critical 
of the work of attorneys who have appeared without compensation because in 
most cases the attorneys serving without compensation deserve nothing but the 
highest of praise. In addition to what I have already said, I am often im- 
pressed with the fact that the defendant or respondent usually has some ques- 
tion in his mind as to his representation because of the knowledge that the 
attorney is not receiving compensation. 

We respectfully urge that you and your committee give favorable considera- 
tion to legislation which will definitely provide compensation for counsel for 
indigent defendants. 

(22) The ultimate objective end of a criminal trial is to see that justice is 
done. When a defendant without means is deprived of representation in an 
adversary proceeding solely because of his poverty, such does not further the 
ends of justice, and may not afford him a fair trial. 

Criminal proceeding is not predicated solely on conviction or solely on ac- 
quittal, but solely on the attaining of justice. 

Your public defender bill with provisions for representation of an indigent 
criminal defendant is certainly in furtherance of the true spirit of American 
courts of justice; and such legislation, in my opinion, should be enacted by the 
U.S. Congress. 

When I was president of the * * * Legal Aid Society a few years ago an 
attempt was made to secure funds from private sources in order to furnish 
defense counsel to indigent defendants, but foundations were interested in 
making distributions to hospitals but not interested in providing funds for the 
defense of those either rightly or wrongfully accused of crime. 

(23) There is, I think, no question but that some provision should be made for 
dealing with this matter in the U.S. district court. 

Of course, here in South Dakota we have no volume of Federal criminal work 
which would justify the appointment of full-time or even part-time public 
defenders. 

It would seem reasonable that counsel might be court appointed, however, 
in individual cases where necessary and be compensated in an amount deter- 
mined by the court on the conclusion of the work at a rate not in excess of 
$35 a day and reimbursed for expense. 

It seems to me that your bill and the one introduced by Senators Wiley and 
Kefauver in the Senate deal adequately and reasonably with the problem and 
have much merit, and I would have no suggestions to offer for change or 
improvement therein. 

(24) I think such a system ought to be created. 

In this district we are called upon to devote several days of our working time 
each year to the defense of indigents. While we are glad to help our district 
judge, who has no alternative but to request counsel to volunteer their services, 
I do believe that systemitized paid representation should be provided. Such 
representation is an obligation of society rather than of the Federal bar, and the 
money so spent would be much better spent than for other Federal expenditures 
which I might point out. 

(25) I am very much in favor of your bill and believe that the system em- 
bodied in your bill is entirely proper. 

(26) I firmly believe that the system embodied in H.R. 4185 is a meritorious 
one and should be adopted. We have observed the public defender system in 
operation in this area over a long period of time. Many indigent defendants 
have received competent legal representation through the public defender system 
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that would not have been available to them under a court-appointed system. 
Certainly, all defendants are entitled to fair and adequate legal representation, 
and indigent defendants can best obtain fair and adequate representation through 
the public defender system. 

I sincerely believe that public interest would be served by the passage of H.R. 


(27) I was recently appointed as a judge of the circuit court of the State * * * 
and therefore I am no longer in active practice. However, during my years as 
a rene * * I definitely favored, as I do now, having a public defender 


(28) Speaking only for myself, although I know that many other lawyers in 
this area share my views, I am strongly in favor of the idea of officially ap- 
J avereag publie defenders who will work in conjunction with our Federal district 
cou 

The present system of court appointed pauper counsel is unsatisfactory, not 
only from the standpoint of the indigent defendant, but is a serious burden on 
practicing lawyers and their firms. 

-I feel certain that your bill merits the support of the organized bar. 

(29) I am heartily in accord with your bill to provide a public defender sys- 
tem for the district courts of the United States. * * * 

I know from my own experience and observations that a public defender 
system is badly needed if equal justice is to be provided for rich and poor. An 
ethical lawyer cannot in good conscience refuse to defend a man accused of a 
felony merely because the man cannot afford a lawyer’s fee for services. The 
preparation and trail of such a case is tremendously time consuming and ob- 
viously involves on frequent occasions disbursements for expert testimony, travel, 
ete. Frequently the lawyer must pay out of his own pocket such disbursements 
with no hope of being reimbursed. 

As a consequence, I heartily endorse the bill which you have proposed. * * * 

(30) May I say that I endorse your bill 100 percent. 

I have practiced law in the District of Columbia for approximately 23 years. 
My practice, though of a civil nature, has been of an active trial nature and 
I have, consequently, been at the courthouse in the trial of cases on many 
occasions over the years. For most of the time I have been admitted to the 
bar, our District of Columbia Bar Association has considered proposals to recom- 
mend legislation for the appointment of a public defender or to secure payment 
for counsel assigned to represent the indigent. Some segments of our bar associ- 
ation favor the public defender while others approve of the payment of assigned 
counsel system. As a result, I am convinced, no legislation has been passed 
which will relieve the acute problem of defense of the indigent in the District 
of Columbia and the situation has gone from bad to worse. 

Over the last several years, our district court has appealed to the bar associa- 
tion, and the bar association has in turn appealed to the bar to volunteer for 
assignment to the defense of indigent criminals. Our bar association responded 
nobly and the situation, for a time, was relieved. Finally, the list of those 
willing to accept assignments ran out and the court was forced to go back to the 
same group of fine criminal lawyers who have carried the burden so long. Now 
again, this year, I am informed by the president of our bar association, that the 
situation once more has become acute and that the court has appealed for 
lawyers to accept assignments to defend indigent criminals. 

Obviously, the volunteer acceptance of assignments to defend indigent crim- 
inals by the bar association of a particular community is not the answer to the 
problem. Legislation should be passed to permanently resolve the difficulties. 
This legislation should be either in the form of a public defender bili or a bill 
to compensate assigned counsel. I personally believe that a public defender is — 
the best answer to the problem and I consequently endorse your bill. I hope 
the day will soon come when this bill passes our Congress and is signed into law 
by the President. 

(31) For a number of years I have been in favor of a public defender, and I 
think that your bill answers the situation adequately and I trust that it will 


pass. 

(82) Itis a good bill, and should be passed undoubtedly. 

With considerable experience in the field of the criminal practice (once 
nearly 20 years ago, I had a client sentenced to death * * * prosecuted an appeal, 
secured a new trial, a change of venue, and on the second trial my client was 
acquitted. He was a fine soldier in World War II, married later, has three 


children, and is a fine citizen). I believe I can speak objectively. Recently 
in U.S. district court the judge asked me to represent three people accused. of 
a felony: Two other lawyers were appointed to defend three other jointly 
indicted men in a car-stealing ring, as alleged. We worked 5 days in court, 
my winter vacation to Florida was delayed. I called in my son, a fine criminal 
lawyer with 10 years of successful experience to help me. These defendants 
can never be bitter, they will never claim they were railroaded. They will be 
easier rehabilitated, for they know every right they had was defended and 
protected. We received no fee. We are busy lawyers, with more practice than 
we can do, but we have the gratitude of the court, also the defendants (for 
three had inexperienced counsel), and a very great appreciation of one defendant, 
and her family, for she was probated. Have given these two actual examples 
to prove I have had experience in the very issue at stake in the bill that IL 
want to express strong approval for. Itis needed, indeed it is. 

(33) Personally it seems to me that H.R. 4185 introduced. by you is most 
commendable. If it will be of any assistance to you, I feel sure the Kentucky 
Board of Bar Commissioners will be glad to endorse it to each Member of the 
House and Senate from Kentucky. 

(34) I appreciated very much receiving a copy of H.R. 4185 and wish to 
state that I wholeheartedly approve this bill and think it is a definite step toward 
alleviating the most difficult problem that has presented itself in our Federal 
courts. 

(35) I approve your bill. I feel that the indigent defendants in criminal 
cases will receive much better treatment, more honest advice, and be better: 
represented if a bill similar to H.R. 4185 is passed, than under the present 
system. 

While most lawyers feel it is a duty they can’t shirk if called upon to repre- 
sent a criminal charged with a crime in the Federal court, yet most lawyers. 
have made quick work wherever possible. In most instances a plea of ante, 
was the correct plea, but, that is not always what you hear from the people of 
your community. 

(86) H.R. 4185, House bill pending to provide for the representation of indigent 
defendants in Federal criminal cases, has my enthusiastic approval. To 
refer to the present practice in such matters as a “system” at all is laughable, 
and the possible results—though I am aware of no striking examples in our 
district—cast a cloud on our otherwise excellent Federal judicial system. 

In line with the purposes to be served, I think the potential. expense to be. 
incurred by the Government. under such a bill may well be characterized as 
nominal. Certainly compensation provided is most moderate, Yet, even in the 
case of the casually appointed attorneys in cases where a full-time public 
defender by reason of volume of business is unnecessary in a particular court, it 
is enough to make the appointed attorney feel much more enthusiastic about the. 
public service he is called upon to perform. 

In view of the responsibilities involved, I do not think the position of public. 
defender under your bill is a political plum. I trust you will not encounter 
difficulty because of any argument that the bill does net provide adequate safe- 
guards to insure nonpartisan appointments. I expect this objection might be- 
raised in some quarters, and make this comment because it is my opinion that 
the objection is not meritorious. 


(37) I hope your bill is passed since it would certainly represent a step. 


forward in the administration of justice. If I were writing a bill, from scratch, 
I might make it different in some particulars but your bill exists and has 
support. Therefore, I should much prefer to see it passed rather than to tamper- 
with alleged improvements. 

(38). In response to your letter of October 1 I will say that in this part of 
the country the system of uncompensated court-appointed attorneys for indigent 
defendants has worked out quite well. Local lawyers take this obligation 
seriously and have been known to spend their own money for printed briefs on. 
appeal in such cases. However, I feel that this is an unwarranted burden, and 
that a system that will provide counsel even for limited compensation is pref-. 
erable. In the State court an attorney gets $25 in the trial court and a like sum. 
in the pupease court and can use typewritten briefs and get an allowance for a 
transcript. 

Probably this bill is on the right track, and as you know it can be amended 
after it has been tried out. 
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(39) As a member of the Maryland State judicial system, I hesitate to express 
my opinion on the proposed public defender system for the Federal district courts. 
In Baltimore we provide representation for indigent defendants in criminal cases, 
and the counsel we appoint are paid at public expense. In my experience while 
assigned to the criminal court, I found our system werked well under our par- 
ticular conditions. The vital consideration, of course, is that indigent defendants 
should be adequately represented, and it seems to me proper that lawyers who 
contribute much of their time to civic matters without compensation should be 
compensated to some extent at least when they are appointed to represent de- 
fendants by the court. I have found that in our courts counsel so representing 
often expend their time and efforts to a degree entirely disproportionate to the 
modest compensation they receive. Conditions vary in different States, and even 
in Maryland in the different parts of the State. I realize that the Federal system 
must be uniform, and, as your article points out, there is much to be said for the 
legislation which you propose. 

(40) At the outset, I should.say that the adoption of such a bill would mark 
a great step forward in the representation of indigent defendants. The present 
system is totally inadequate and results in substantial denial of justice to thou- 
sands of defendants each year. H.R. 4185 recognizes the need for full-time paid 
counsel in heavily populated areas, while, at the same time, permitting part-— 
time public defenders or paid assigned counsel where needs are less. 

I am sure you are familiar with the report of the Association of the Bar of the 
City of New York and the National Legal Aid Association, entitled “Equal Justice 
for the Accused,” published in 1959 by Doubleday & Co. It is my impression that 
your bill meets the requirements recommended in that report. My only reserva- 
tion is whether it will be possible to obtain a lawyer of sufficient experience and 
standing to serve in the major cities like New York, Chicago, Detroit, and so on, 
for $10,000 a year or less. I appreciate, however, that the problem of compensa- 
tion is one which exists at every level and in every position. I assume that the 
larger public defender offices would be given an annual budget for expenses 
rather than requiring outlay of funds by the defender subject to reimbursement. 
In larger areas expenses would undoubtedly be substantial and continuing for 
the public defender and his staff. 

(41) It is, indeed, gratifying to see others concerned about this problem and 
the total inadequacy of our present system. 

At the current time, the courts generally appoint the newer and younger mem- 
bers of the bar to defend indigents. While these men have done a capable and 
sincere job in this district, it is unfair to expect them to devote a great amount 
of their time to this work without compensation, particularly when they are 
starting in the profession and attempting to support their families. Undoubtedly, 
in some cases, this has provided inadequate representation, particularly when 
you consider that the U.S. district attorney has a complete file on the case, the 
services of a very efficient FBI and other branches of the Government at his 
disposal to assist him, and the court-appointed counsel generally has but a copy 
of the indictment and an indigent client with no funds available to provide for 
a thorough investigation of the facts or research of the law. 

I certainly am in accord with the system provided for in your bill. Under the 
proposal of a public defender system, not only would the defender either be or 
become an expert in criminal law, but, more important, he would have the funds 
to conduct a thorough investigation of the facts and research of the law. No 
case is any stronger than its facts, and when they are not adequately investigated 
the client is many times inadequately defended. 

The action of your Committee on the Judiciary in proposing such legislation 
is to be commended. 

(42) I believe that something of this nature is long overdue, and certainly hope 
that it will be passed and enacted into law as soon as possible, 

(48) One of our partners is a former U.S. district attorney, and I have dis- 
cussed the bill and your article with him. We are both of the opinion that there 
is a great need for a public defender system for the district courts of the United 
States. We also believe that your bill has great merit, and we believe it should 
be passed. We have no suggestions for an alternative system, and we do not 
believe that the present system of court-appointed unpaid counsel for indigent 
defendants is adquate, fair, or just. 

It is, therefore, our opinion that your bill should receive serious considera- 
tion and should be enacted into law. 
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(44) You are to be congratulated on your efforts to effect a long-needed judi- 
cial reform to provide compensated representation of indigent defendants in 


courts. The present outmeded and unrealistic system of defense has imposed — 


often undue hardship on members of the bar, the burden being inequitably dis- 
tributed. I recall a recent case where defense counsel spent weeks of his time, 
to the suffering of his law practice, under gratuitous appointment. .Allow me 
to extend to you commendation for your efforts. 
I might put it this way: 
ANENT H.R. 4185 


Let the matter of defending 
Without recompense be ending ; 
The counsel for defense should have his pay; 
Otherwise, with rank injustice 
Will the prosecutors bust us 
In the battles where one’s assets melt away. 
While no man regrets donation 
That is needed by the Nation 
Legal logic cannot be articulate 
Where defense, compelled and gratis 
Makes the bar a forced hiatus 
As against those lawyers subsidized by state. 
Let procedural enactors 
Face up to these faulty factors; 
Defense and prosecution place on par, 
So there be no sordid seqnel 
Of the law applied unequal 
To the hapless humans hailed before the bar. 


(45) Of course I am for that bill! Human nature being what it is, we can’t 
expect unpaid lawyers to keep on working and fairly representing the indigent. 

While I am for saving money on big appropriations, I am wondering if in the 
three cities you mentioned, for example, New York, Chicago, and Los Angeles, 
you can get the right kind of person for an amount not to exceed $10,000 a year 
to work full time. Of course, if he can handle it on the side that, would be 
another matter, but I understand it would be full time. I only mention this 
because I know that inflation has cut the dollar in half and doubled the cost of 
living since the 1980's. 

(46) It is high time that something was done to provide for the representation 
of the indigent defendants in criminal cases in the district courts of the United 
States. 

In South Dakota we have no city of more than 500,000 population, and while 
your bill provides for only a per diem of $35, I have no objection to that, as I 
feel that every lawyer, to some extent, owes a duty to indigent defendants. 

In South Dakota there are a large number of Indians residing on Indian 
reservations and our district court has numerous criminal cases in which such 
Indians are involved. Practically all of these defendants are indigent and the 
result is that they must be represented by court-appointed attorneys and usually 
the court picks some of the younger men or less experienced counsel, and while 
they are not always reluctant, they are greatly handicapped in having means to 
conduct an adequate investigation. * * * 

I am very much in favor of this bill. 

(47) The present system of appointing counsel in Federal courts with no com- 
pensation is grossly unsatisfactory. I am sure it must be unsatisfactory to the 
Federal judges, and certainly is a burden upon most lawyers called upon. There 
doubtless are some young men who are glad to have the appointments to procure 
batting experience and some small amount of publicity, Most of these, however, 
ean be of scant help to a defendant. The only other recourse the judge has is 
to ask lawyers who practice in the Federal court, principally large firms, to 
designate some associate to serve. Perhaps this is a fair request, in view of 
the obligation of the bar for public service, but it nevertheless is a genuine 
imposition in some cases, especially protracted ones. 

I have always been opposed to the idea of a public defender, chiefly because 
where it has been tried it has usually resulted in the election of a political hack 
and most defendants are unhappy with the quality of service. I note that your 
measure avoids this risk by providing that the public defender is appointed by 
and responsible to the Federal judge. 
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' I think the measure you propose is well thought out and should be a happy 
solution of the problem. 

(48) I would heartily recomménd that this bill be enacted into law. The 
basis of my strong conviction that this is proper and important legislation rests 


upon my long experience as private defense counsel, former president of the’ 


State bar association of Connecticut and State’s attorney in Connecticut with 
the Connecticut public defender system which has worked admirably in protecting 
the interests of indigent accused and the public in criminal proceedings. 

You, or members of your committee, are no doubt very familiar with the 
Connecticut system which provides the services of a public defender in the case 
of every prosecution in the superior court, which is our highest court of original 
jurisdiction. The public defender is also dutybound to follow all cases through 
to their conclusion in an appellate court if an appeal is indicated. All of this 
service is rendered at no expense to the indigent client. 

The public defender, because of his substantial volume of assignments, becomes. 
very proficient in his duties as defense counsel and many of the most ardent 
defenses of accused in the Connecticut courts have been carried out by the public 
defenders. In addition, a public defender system prevents an undue burden 
from being placed upon the private practitioner who might otherwise have to 
spend substantial amounts of his time without any compensation whatsoever in 
the defense of court-assigned defendants. 

While your bill provides for legislation somewhat less comprehensive than the 
Connecticut system, the principie is the same and I am certain that inquiry from 
any judge, prosecutor, or practicing attorney within the State of Connecticut 
will result in strong support for the public defender idea and an endorsement of 
the public defender system as it operates in Connecticut. 

In passing and as you have asked the question, it does not seem to me that 
the present system in the Federal court of court-appointed unpaid counsel results 
in fair and adequate representation in all cases. Of course there are outstanding 
exceptions to this generalization, but on the whole the public defender system 
certainly should work much better. 

(49) I have read this bill carefully and it is my opinion that it should be 
adopted. As you know, the system of public defenders has been in vogue in 
Connecticut for many years and has worked extremely well. On the other 
hand, I do not think that the present system of appointing individual counsel 
on a nonpaid basis as employed in the U.S. district court has worked well. In 
the Smith Act cases in Connecticut, it was necessary for a group of lawyers to. 
raise funds on an individual basis to reimburse counsel for the indigent de- 
fendants. Subsequently, the district court gave to the individual lawyers who: 
were in those cases appointments tending to compensate them for the work 
which they had done. Certainly, this is an unsatisfactory method both of obtain- 
ing and compensating counsel for indigent defendants. 

I certainly hope that H.R. 4185 will be adopted by Congress. 

(50) It is my opinion that the existing legislation to handle an indigent de- 
fendant is wholly inadequate and the measure before your committee provides an 
excellent remedy. 

I am entirely in accord with the legislation proposed as set forth in H.R. 4185. 
I strongly recommend its passage. 

(51) With reference to your letter of October 1, 1959, regarding H.R. 4185, 
please be advised that I am greatly in favor of your bill and believe that it has: 
exceptional merit. 

The present system of appointing at random of counsel for indigent defend- 
ants in our courts is inadequate and unsatisfactory. One reason is that there is: 
no compensation provided in the Federal courts for services so rendered by 
appointed counsel. And, more important, it fosters the appointment of younger, 
inexperienced members of the bar for such work. The person who cannot afford 
counsel should receive the same brilliant defense that people who are able to 
afford counsel provide for themselves. This is the only way that we can ever 
hope to achieve equal justice under law. It seems to me that your bill goes a 
long way in this direction. 

(52) I am happy to advise you that I support this bill wholeheartedly and 
ps that what I might say will be helpful to your committee and to the 

ngress. 

It seems to me that the basic question boils down to whether one truly has, 
within the meaning of the sixth amendment, “the assistance of counsel in his: 
own defense”, when the district court appoints an inexperienced and unknowl- 
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edgeable young lawyer who has never represented a defendant charged with 
the commission of a crime to undertake the defense of that person. I seriously 
doubt, whether the Constitution wants compliance with form as distinguished 
from substance and that when the assistance-of-counsel provision was written it 
presupposed that adequate counsel would be afforded any defendant. Whether 
the Supreme Court would so hold seems to me to be quite beside the point. 
Should we not, as a Nation, be perfectly clear that we intend that our system 
of justice represent the broadest sort of concept of fair play and that, as a 
-practical matter, we shall take such steps as are necessary to see that all of the 
constitutional requirements of substantial justice are insisted upon by trained 

mnel rather than subject our system to the accusation that we preach one 
ideal but practice another. 

(53) * * * beg to say that we concur in the proposal under H.R. 4185 with 
reference to provision being made in order that needy defendants might be prop- 
erly defended in court when necessary. However, there are a great many de- 
fendants who will not pay an attorney even if they are well able, when they 
could get one paid by the Government. Therefore, the employment of counsel 
in such cases and the compensation to be allowed should be largely under. the 
control of the judge holding the court. Having served as a Federal judge, I 
believe the judge is in a better position than anyone else to know when a de- 
fendant needs counsel, and to pass upon the amount of compensation to be paid 
by the Government. 

You had much opportunity to know what I am talking about. I am thoroughly 
in accord with having a defense counsel, but I can well see that in certain local- 
ities without proper supervision by the court it would cost the Government a 
great deal of money to have a high salaried defense counsel who might or might 
not have very many worthy defendants to be represented. We have another 
serious situation confronting us, which is that we have a great many Commu- 
nists and other people who are prepared to take much advantage of any pro- 
vision for counsel when somebody else pays the bill. Therefore, I think the 
court is in a better position than anyone else to determine when counsel is 
needed by the defendant and the amount of fee to be paid in the particular 
case. Of course, that would be determined by the amount of work that was 
necessary in order to see that a worthy defendant had defense needed. 

(54) It is my opinion, shared officially by the American Bar Association, that 
the present system of court-appointed, unpaid counsel for indigent defendants 
in our Federal courts does not provide fair and adequate representation. 

The American Bar Association has been on record for some time in favor of 
legislation of the type you have introduced. 

(55) I am writing to endorse H.R. 4185. The system therein contemplated 
of a public defender of indigent defendants in criminal cases in the district court 
appeals to me, particularly from my observation of the practice in our State 
courts which appoint on short notice attorneys for such defendants. For many 
years this practice has seemed to me unfair both to the attorney so appointed 
and to the defendant, as in actual practice the court most frequently appoints 
a young and inexperienced attorney on the theory that it gives him experience 
and brings him to public attention. 

(56) It is my opinion that the present system of court-appointed, unpaid legal 
counsel for indigent defendants in our Federal courts does not provide a sat- 
isfactory representation. Clearly, it might be impracticable for paid counsel 
to be provided for petty offenders. However, for offenders charged for more 
serious crimes, a good public defender system appears to me to be necessary and 
proper for improving the administration of justice. Your bill seems to have 
much merit in that respect. 

(57) I am of the opinion that this would be a very beneficial piece of legis- 
lation, and am of the opinion that it has great merit. I think the matter has 
been well thought out and that the bill is adequate. 

(58) I have read your bill, which is identical to that introduced in the Sen- 
ate by Senators Wiley and Kefauver, and already passed by that body. I think 
the bill is a very fine bill. It is extremely practical, too, for it takes into ac- 
count that the need exists both in the large Federal courts as well as in those 
whose volume of business is not so great but where the individual need will of 
course exist; and yet it has adequate safeguards against entailing any undue 
expenditure of public funds. 

I have no alternative system to suggest and it is definitely my opinion that the 
present system of court-appointed, unpaid counsel for indigent defendants in our 
Federal courts does not provide fair and adequate representation. 
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(59) Because of my close association with the American Bar Association, I 
was already familiar with your bill and its counterpart in the Senate, and I am 
pleased to inform you that I am in full accord with the general intent of this 
proposed legislation. 

I do not have sufficient background information to comment intelligently on 
the $10,000 salary limitation provided for in the bill, but I am sure that your 
committee has available to it information sufficient to resolve this detail. In 
my own district where counsel would be appointed on an ad hoc basis, it occurs 
poe that the maximum daily. compensation rate of $35.00 is reasonable and 

te. 

I commend you for your sponsorship of this desperately needed legislation 
pond join you in the hope that the House will pass this bill at the second 

on. 

(60) We have in force, in our major Oklahoma counties, the public defender 
system. It has worked and is working well and we would not go back to the old 
“gratuitous appointment” system. 

In most instances of such appointments, the job was not well done for many 
reasons. Usually, the appointments were made on the spur of the moment, 
accepted under a form of duress and performed, in a measure, by one not ex- 
perienced in the field and without any help. 

Indigent defendants are entitled to better than this, and the last stronghold 
of freedom for the individual cannot afford to neglect or abandon its protection 
of the presumption of innocence and the fairness of trial. 

This proposed legislation, if enacted into law, will stop in large part the floed 
of habeas corpus proceedings and appeals resulting from the claim (merito- 
rious in many instances of court-appointed counsel who serve gratuitously) that 
the rights of the accused were not adequately protected by counsel. 

(61) I have circulated your letter and H.R. 4185 among my colleagues. Being 

relatively young lawyers, our experience has been frequently, and as recently as 
“this very week, that of being the counsel named for indigent defendants. The 
bill has merit. It meets a situation which has been a longstanding disgrace 
‘to the administration of justice in the United States. It indemnifies the lawyer 
for his time. It will provide an incentive for the appointed lawyer. 

We, in this office, would consider ourselves derelict if we did not give our best— 
pay or no when appointed counsel for indigent defendants. It is a valuable 
experience. Notwithstanding, many attorneys do an excellent job under the 
present system, they nevertheless, and at least after the first two or three ap- 
pointments, realize that stenographic salaries and office rents continue while 
they devote efforts to upholding the principle that every man is entitled to counsel. 
This is of satisfaction to the court appointing him and the lawyer, but to very 
few others. 

I think your bill, particularly important as to page 3, line 22: “and may be 
reimbursed for expenses reasonably incurred in the representation and approved 
by the court.” Sometimes a long-distance phone call or a short trip to a neigh- 
boring’ ‘town’ verifies facts that an unpaid counsel will not check out if he is 
expected to pay expenses out of his pocket. Furthermore, most court-appointed 
counsel in this area are young lawyers, with no extra money from which to 
advance expenses. 

Finally, the bill is fair to lawyers. Under the present system, we have the 
spectacle of the United States, one of the toughest prosecutors known to man, 
made up of its paid attorneys, paid investigators, paid revenue agents; even paid 
informers lined up across the counsel table from an indigent human who probably 
has spent the past several days or weeks in jail, and whose only defense is a 
young lawyer whom the defendant knows has been hurried into trial and who 
is the only unpaid person in the whole room, and who is frequently the least 
experienced. 

Some years ago, there was a man, who, for many convictions for the sale of 
marihuana, was finally released from Leavenworth Prison. He was met at 
the train when he arrived in Minneapolis from Leavenworth by an oldtime 
“friend” who offered him money to obtain more marihuana. The convict refused. 
He walked-the streets. He was approached two or. three: more times by the 
“friend” who finally offered the convict auto transportation to go and cut mari- 
huana. The convict finally did. He was immediately arrested and jailed. A 
3-day trial resulted. The “friend” turned out to be a paid informer. The jury 
was angry. It was brought out that the Treasury agents knew when this man 
would be released from Leavenworth. The judge was angry. But entrapment 
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under such circumstances was not a defense. Defendant could not have re- 
formed in prison. The judge, however, was impressed by the story as developed 
at trial, as no ordinary- statement of facts by counsel could have convinced 
him. The defendant received a sentence of 6 months instead of 20 or more 
years. This cost the Government 3 days of trial and numerous salaries of 
Treasury agents, attorneys, and court attachés. The only man unpaid, acting 
because of a duty to his profession, was counsel for the defendant. In such 
a case as this, who was it that provided and guaranteed justice for this man? 

We endorse the bill heartily. i 

(62) With the conditions prevailing in the legal profession today, it seems 
especially important that we have a modern system providing proper legal 
representation. The days when volunteer, court-appointed counsel sufficed for 
indigent defenders no longer exists. Your proposed legislation obviously pro- 
vides a fair and adequate representation. 

(63) I endorse your bill in full. Good luck to all of us! 

(64) Despite extensive practice on the civil side of the court, I have never 
appeared for a defendant in a criminal case before a U.S. district court. Hence, 
I feel quite unqualified to pass upon the merits of the proposed provisions for 
public defenders. 

However, I make these comments: (1) I am glad to see such interest mani- 
fested in the proper administration of justice, and (2) support for the idea behind 
the bill is of such high caliber that I am virtually persuaded without argument 
that the idea itself is good. 

(65) The system, as embodied therein, meets with my approval and, in my 
opinion, should be arranged for enactment. 

(66) I certainly approve of your proposal for a public defender for indigent 
defendants in similar cases in the district courts of the United States. 

(67) Responding to your inquiry may I reply: 

1. Your bill has merit and is needed to give indigents in truth and in 
fact their constitutional right to a fair trial and to be represented by counsel. 
Not that, in our immediate jurisdiction, the lawyers have not met this 
obligation to represent indigents, because they have generously and ably 
done so. However, it does seem that a lawyer should not be compelled 
to spend his own money for investigation, depositions, and other legitimate 
expenses. (This I have done on several occasions.) I give my unqualified 
approval and commend it for passage. 

2. No, I do not. prefer an alternative system of unpaid court appointee 
counsel. Further as drawn, this bill leaves the matter of full- or part- 
time appointments to the discretion of the trial judges and I concur in this 


proposal. 

(68) I think that the bill contains excellent provisions and I believe that it is 
certainly needed. I can think of no preferable alternate system, and I most 
heartily recommend to the members of the House Judiciary Committee that 
favorable action be taken on this bill. 

(69) This association is already on record as being in favor of Federal legisla- 
tion providing legal assistance for indigent defendants in Federal courts. A repre- 
sentative of this association appeared before the congressional committee and 
testified to that effect. 

(70) * * * both of our associations have urged the creation of a public de- 


fender system for the Federal courts which would permit the creation of the office 


of public defender in the larger metropolitan areas and the compensation of 
assigned counsel in criminal cases and other jurisdictions. 

(71) * * * this is to advise you that in my judgment the bill has merit and 
provides an answer to a need. I have not had an opportunity to give the matter 
careful study, and I recognize that experience may dictate certain modifications 
as the system operates. However, my immediate reaction is as stated above, 
and I consider the basic approach desirable. 

(72) I have favored the public defender system which you propose and still 
believe it is the sound solution to the problem. Your proposal sets up a single, 
yet elastic, system for the protection of indigent defendents. 

I heartily favor the bill. 

(73) I think my attitude is generally that which has alrealy been expressed by 
representatives of the American Bar Association. From experience, I am of the 
opinion that the present-day system of court appointed, unpaid counsel for in- 
digent defendants is not the most satisfactory method of handling this problem. 

(74) I strongly urge favorable action by your committee on H.R. 4185. 
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(75) * * * This is a thoughtfully prepared bill which provides sufficient elastic- 
ity to enable the courts to establish a public defender system or to continue the 
‘practice of appointing members of the bar. This should suffice to meet the objec- 
tion so frequently raised that the public defender system is alien to the tradition 
of having members of the bar accept appointment from the court to defend the 
indigent charged with crime. Furthermore, in smaller communities where the 
judge is better acquainted with the individual members of the bar, their abilities 
and availability to accept appointment there may be no need to change long 
accepted practices. 

The provisions for compensation and reimbursement are needed and seem 
to be adequate although the maximum of $35 per day which a court may allow as 
a fee is certainly on the low side in days when artisans and people in service 
industries frequently earn as much. 

On the whole the bill offers a welcome solution to the problem posed in so many 
urban areas of finding adequate counsel to care for the number of indigent 
defendants. I wish to express the hope that your committee will see fit to report 
the bill favorably to the House. 

(76) It is my judgment that the United States should have a public defender 
system for its district courts, and the bill H.R. 4185 seems adequate and mer- 
itorious and I think it should be approved. 

I have never believed that the system of court appointed defense counsel was 
satisfactory. 

(77) I certainly feel that it is a most unfortunate situation where an indigent 
defendant, with little or no education, is brought into a U.S. district court and 
asked to plead to an indictment or information without the aid of counsel. In 
our State courts an indigent defendant who is charged with a felony is entitled 
to counsel and such counsel is paid from public funds. The sum is not large. 
‘The applicable statute, SDC 34. 1901, as amended by chapter 182 of the 1957 
Session Laws, provides as follows: 

“Counsel for indigent defendant: Circuit, municipal, or county court; court 
assigns; public expense; limitation of fee; increase of fee for appeals. In any 
criminal action in the circuit, municipal, or county court, where it is satisfac- 
torily shown that the defendant is without means and unable to employ counsel, 
the court shall assign counsel for his defense, whose duty it shall be to appear 
for and defend the accused upon the charge against him, and counsel so as- 
signed shall, after the disposition of said cause, be paid by the county in which 
such trial is had a reasonable and just compensation for such services, in cases 
of homicide not exceeding $100 and not to exceed the sum of $50 in all other 
cases ; and where proceedings after judgment and conviction are taken, by motion 
in arrest of judgment, motion for a new trial or an appeal to the supreme court, 
an additional allowance for such sum as may be reasonable for the services 
rendered may be allowed to counsel so assigned by the court, in an amount to 
be fixed by the court, in no case exceeding the sum of $100.” 

When our Federal Government spends billions of dollars for various programs 
and projects, some of them located in foreign lands, it shocks my sense of fair- 
play to see citizens brought into our U.S. district courts and charged with a 
felony but having no counsel to represent them and no means to employ counsel. 
It is true that if they want counsel the court will appoint counsel for them. 
However, the ability of the attorney who is appointed is often of an inferior 
quality. In many cases the attorney who is appointed has had little or no 
experience in the handling of criminal cases and in the actual trial of defendants 
charged with violation of the criminal statutes. Also, I have a feeling that such 
court-appointed attorney, who is receiving no fee, is not so apt to fight for his 
client as hard and as far as if he were being compensated. 

A few months ago I mentioned to the State bar of this State, at its annual 
meeting, that where an attorney is appointed to represent an indigent de- 
fendant by the court, such attorney should not merely appear and stand idly 
by while the formalities were complied with ; that when an attorney is appointed 
to represent an indigent defendant, he should do his utmost to see that every 
right of the defendant is protected; that he should not hesitate to actually go 
to trial if there is any question whatsoever concerning the defendant’s guilt. 

Our law firm has had some experience in the defense of indigent defendants 
‘fn both our State courts and in our U.S. district court, as well as the Court of 
Appeals for the Eighth Circuit. It is a little bit expensive to have to pay for 
the cost of a brief and then travel down to St. Louis and argue @ case and pay 
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= Bo. -amegyd out of one’s own pocket. However, that is the situation which 
y. 

I do hope that you can-get favorable action upon H.R. 4185 when Congress 
resumes work this winter. 

(78) There is no doubt in my mind as to the need for a regularly established 
public defender system for the district courts of the United States. In view of 
the fact that I have had virtually no experience on the criminal side of the 
court, I would hesitate to express an opinion on the merit of the system em- 
bodied in your bill or on the desirability of some alternative system. Based 
on my very scant knowledge of the subject, derived principally from some 3 
years’ experience when I served on the municipal court some 10 or a dozen years 
ago and a reading of such studies as Emory Brownell’s “Legal Aid in the United 
States,” I am reasonably satisfied that the present system of court-appointed, 
unpaid counsel for indigent defendants in our Federal courts must give rise to 
many inequalities and cannot, in the very nature of things, provide fair and 
adequate representation in all cases. 

(79) I have no doubt that H.R. 1485 deserves the enthusiastic support of 
every person who is interested in the better administration of justice, I realize 
the people who will benefit most from this legislation are without political 
influence and I commend you on the spirit which prompts you to take up their 
cause. I hope you will let me know if there is anything I or the American 
Judicature Society can do to assist you in this worthy endeavor. 

(80) There can be no earthly doubt that legislation of this sort is essential 
if justice is to be offered in the Federal courts and a proper example set for 
State legislation which will bring about the same results in the State courts. 

(81) I have looked into this matter and am inclined to feel that this is neces- 
sary and needed legislation. I hope Congress will pass it and am sending copies 
of this letter to two of our Florida Congressmen. 

(82) I am very much in agreement with the provisions of the bill; it appears 
to me to be a good provision both from the standpoint of providing the needed 
service and of its financial conservatism. 

(83) After studying the matter in the light of my experience I can fall- 
heartedly recommend the adoption of the bill. I think the need for the bill is 
quite evident and I am impressed with the flexibility of its provisions. Our need 
for public defenders in this district, because of the small criminal case trial 
load, is not as great as in some other districts. Yet, I think the system should 
be established with the flexibility of operation which this bill provides as it takes 
into account the varying conditions which may exist from district to district 
and does not just create additional jobs without work. 

(84) I definitely feel that a system such as you and your counterparts, Sen- 
ators Wiley and Kefauver, propose is necessary and desirable. It was my 
privilege a few years ago to participate in the Second Judicial Circuit Confer- 
ence at Hartford and I had several comments at that time that I may like to 
repeat as reflecting views I then thought and which I still think are germane and 
relevant to your problem. 

The “assistance of counsel for his defense” guaranteed by the sixth amend- 
ment is not satisfied by mere formal appointment (Avery v. Alabama, 308 U.S. 
444, 446) but “the aid of counsel in any real sense” recognizes “thoroughgoing 
investigations and preparation are vitally important” (Powell v. Alabama, 287 
U.S. 45, 57). And in order to have effective assistance to a respondent he is en- 
titled to have witneses available and lawyers capable in time and learning for 
when “They were in effect forbidden witnesses, and, in the denial of the right 
to argue the case, there being no written briefs below, were forbidden the ef- 
SS assistance of counsel” (Thomas v. District of Columbia, 90 Fed. 2d 424, 

). 

Thus, the continued assignment “for free” of busy practitioners doesn’t fullfill 
the requirements indicated above. Right here in the district court for Vermont I, 
myself, have been called in to defend criminals. I haven’t tried but two 
or three criminal cases in my life. I am a corporate lawyer; I don’t know 
the requisites of even the bare essentials of criminal procedure, and to expect 
that I can take time from a busy law practice and put my heart and soul into 
a job that is unwanted, abhorrent to me, is to deny the poor respondent the very 
guarantees which he should have and which he thinks he is entitled to have and 
which he is not getting. Just the matter of staffing, and the “bird dogging” for 
witnesses and the preparation of trial memoranda, to say nothing of the essentials 
of a comprehension of procedure on the criminal side of the courts, all should 
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be by persons trained, anxious to do the job, not burdened down by conflict of 
interest in one’s own mind, and someone as capable in the specialized field of 
criminal law as is the district attorney or his assistant, 

The tendency in some districts, and I know in Vermont, seems to be to appoint 
younger lawyers most of the time. That is probably because they are not as 
busy, they are supposed to have more time and probably are still carried on the 
payroll of their employers, but that is in itself bespeaking the very evil which 
should be prohibited. Too often the younger lawyers are to anxious to try a 
ease and I think instead of the denial of trial that you refer to in your article, 
it is an overanxiety to try that may not be the smartest thing under a great many 
circumstances. I know the men in my own office, and there have been a dozen 
since the war, can go into criminal court (and divorce court and some collection 
eases also) without a senior man bothering to rehearse the matter, go over the 
facts, advise upon the law, and give some ideas of maybe what should be ac- 
complished, and this very lack of thorough preparation is a gross denial of ef- 
fectiveness in the present “free, assigned defender system.” I say “Amen” to 
your own remarks in the hearings before Subcommittee No. 4 on February 17, 
1954 (p. 6), as to the results of your coveting assignments when you stated, “I 
fear that my clients thus given to me by the court may not have received the 
adequate service they should have received because I was young and inex- 
perienced.” 

(85) Although I have great faith in the fundamental fairness of our system 
of criminal justice and the fidelity and ability of the many lawyers who on 
appointment by the courts defend indigent defendants in criminal causes without 
compensation and at their own expense, I do feel that a public defender system 
is necessary and desirable to insure a more mearingful and effective guarantee 
of the constitutional rights of persons accused of crime. The military judicial 
system now in effeet under the Uniform Code of Military Justice provides the 
accused with competent legal assistance at every step of military criminal pro- 
ceedings in a very effective way, and IJ think the civilian bar may well learn a les- 
son from their brothers in uniform in this regard. Your bill has real merit, 
and I am heartily in favor of its enactment. 

In many jurisdictions the young lawyer is appointed to defend the indigent 
defendant. In most cases, these young lawyers do an excellent job and in almost 
all cases they do the best professional job they can. They gain valuable ex- 
perience from such appointments, but from a financial point of view, they can 
least afford the expense and time involved. In some places, senior attorneys 
are given these appointments. Although my practice does not include much 
criminal trial work, I have been appointed to defend indigent criminal defendants 
on a number of occasions. I don’t claim to be an expert in the field and to do 
a creditable professional job; I know I must spend much more time and effort 
than a skilled and experienced criminal lawyer would need to devote to the case. 
As an officer of the court, I go about the work with a feeling of duty and cer- 
tainly no reluctance to do my best, or any feeling that I have been imposed 
upon. But the fact remains that valuable hours from the limited and expensive 
1,500 to 1,600 hours a year that I have within which to make my living are taken 
up with such work that is not financially productive; and, during those hours, 
I must neglect or delay work for clients are who paying for my services. 

Overall, I feel that the indigent criminal defendant will be better served by a 
paid, experienced legal defender and the ends of justice and society more ade- 
quately obtained. I have spoken with members of the governing body of this 
association and the consensus of their views concur with those I have here 
expressed. 

(86) The problem of representation for indigent defendants in criminal 
eases in the local U.S. district court became so acute about 20 years ago 
that a special committee was set up to confer with the chief judge here, and as a 
result the Los Angeles Bar Association set up a Federal courts criminal indigent 
defense committee which has functioned ever since. The committee is appointed 
anuually, with a chairman and vice chairman, and approximately 40 members. 
Certain of the members are responsible for appearing at the criminal calendar 
each Monday. Becuse of the many cases assigned to the committee members, it 
is one of the hardest working committees of the bar association, and has come 
in for very favorable comment. It is estimated that in 1958 alone the committee 
spent between 5,000 and 6,000 man-hours in its work. The Los Angeles Bar Asso- 
yo es has always gone on record 4s favoring the principle of a bill such as H.R. 
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Having spent a great deal of time on this problem, and having read H.R. 4185 
carefully, it is my opinion that you have handled the problem well in making a 
distinction between cities having a population of over 500,000. The compensa- 
tion of $35 per day is not much, but it is sufficient, in my opinion, to attract 
young lawyers and lawyers of reasonable caliber to properly represent the de- 
fendants. I am for the bill, as drafted, 100 percent. Our experience in Los’ 
Angeles demonstrated that the bar is carrying a tremendous load in voluntarily 
representing indigent defendants, and I do not think it is fair to expect that 
much work from many lawyers in this type of situation indefinitely. Clearly, a 
public defender system is indicated. The present system of court appointed 
unpaid lawyers for indigent defendants is not the answer. 

(87) It is my opinion that this is an excellent bill and is one that is greatly 
needed in the District of Columbia. I, of course, cannot speak for any other 
area. 

The present system of court-appointed counsel has been proved very inadequate 
and has constituted a substantial and onerous burden on members of the bar. In 
fact, it is my opinion that the present system of court-appointed lawyers in the 
District of Columbia provides very inadequate legal representation for the 
indigent. 

(88) I am heartily in favor of this bill as an initial step in providing much 
needed protection and due process for indigent defendants. 

I would hope that in due course there might be included in the legislation a 
provision which would permit a court. which was so advised to contract with a 
voluntary agency, such as a legal aid society, to provide this service. However, if 
this is not feasible at present, I am strongly of the opinion that the bill as it now 
stands should be enacted. 

(89) Yours of October 1 has been received concerning my views on the subject 
of the public defender system for the district courts of the United States. It is 
my considered opinion that the system is essential to the well-being of indigent 
defendants who are accused of violations of law in the Federal courts. 

In Passaic County, the local bar association has under consideration the subject 
of the inauguration of a public defender system in New Jersey and have given 
consideration to the solution of the problem of the defense of the indigent. They 
have come up with some suggestions to the effect that they are not particularly 
favorable to the public defender system but would rather pursue a course whereby 
various attorneys are designated to defend the indigent defendants and that the 
compensation therefor be paid by the county government. 

My objection to this method of defense is that if the judge happens to be of 
a particular political faith his assignment of attorneys to defend the defendant 
generally is confined to those of his same party and that the fees awarded are far 
in excess of what it would cost the county government to employ a public 
defender who defended all indigent cases. 

Another objection that I have is that in so many instances attorneys are ap- 
pointed who are inexperienced in the criminal law field and the result is that many 
defendants do not receive adequate legal representation and many are convicted 
where the assertion of the proper defense and the proper skill being manifested by 
the attorney assigned to the case might well result in the imposition of a lighter 
sentence or an acquittal. 

Another argument is that it would afford young attorneys an opportunity of 
obtaining the necessary amount of courtwork so as to better fit them for their 
chosen profession. Here, again, we have the experience that the unskilled often 
harm the defendant’s case more than they help. 

The point that appealed to me mostly was that a trained defender with a proper 
staff could afford the best of protection to the defendant, be he innocent or guilty, 
and if guilty, there would not be the trumped-up defenses which are so often 
apparent in criminal cases. I have had a considerable number oc cases in my 
earlier days when the defendant has admitted to me, after I had been substituted 
for another attorney, that he was prompted to testify falsely by his attorney 
wies disastrous consequences which could not have befallen him had he been 
either unrepresented or represented by an attorney who was not only ethical 
but also practical and schooled in his subject. 

The great advantage, it seems to me, is the fact that the trained defender is 
skilled in his art and has the advantage of investigatory powers that generally 
accompany the establishment of the defender system so that between him, his 
assistants and the trained corps of investigators substantial justice is done in 
virtually every case in which he appears. 
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One of the greatest objections to the establishment of the public defender 
system, I learned, was the fact that many young attorneys felt that defendants. 
who were fully capable of retaining private counsel would not pay their way. 
The fear of the younger generation is that so many cases would apply for free 
legal service and it would result in a diminution of cases which, in the normal 
course of events, would go to the younger attorneys. The answer to this, I 
believe, would be a thorough cross-examination of the defendant as to his re~ 
sources, employment, the type of home he conducted, his responsibilities finan-- 
cially, and a thorough check on his credits before it is determined that he is unable 
to pay compensation. In this wise, I believe that many would be in a financial 
position to retain private counsel and therefor services of the defender should 
be denied him. 

With this assurance I believe that you will have overcome a great deal of the 
resentment and opposition now being encountered by the public defender system 
by the younger group of attorneys. 

I have discussed this matter with many of the attorneys who have been desig-. 
nated by the court to represent indigent defendants and I find it almost universal,. 
the opposition to the system of appointing attorneys since they are inexperi- 
enced, do not relish the work, have had no contacts with the criminal element, and 
are indicating a tendency to plead the defendant guilty non vult. Since the 
criminal bar of the ordinary city or even of the larger cities constitutes but a 
small segment of the bar, it would seem to me that the public defender system 
would be a boon to all those attorneys who are under the system of the appointment 
by the court of the general attorneys without reference to their fitness to try 
the case by reason of their lack of experience in that particular field. 

I concur (with above) * * *. 

(91) As you know, the State of Missouri has established the public defender 
system in the State courts which, all things considered, works pretty well. It 
is my firm view that the purposes of your bill are sound and that before real 
justice can be obtained in the Federal court some provision should be made 
for the compensating attorneys who are appointed in indigent cases. 

_ (92) Your bill seems well adapted to its intended purpose and I believe 
that on the basis of all factors know to me, I would favor its enactment. 

(93) I have been very active and most interested in legal aid generally. A 
few days after receipt of your letter, we had a meeting of our bar association 
to consider the public defender system in our State criminal courts. I feel 
very strongly that such a system is vitally needed in both our Federal and State. 
courts and is long overdue. 

It is my opinion, after observation extending over 30 years, that the present 
system of court-appointed, unpaid counsel for indigent defendants provides 
little, if any, adequate representation, and it is certainly inconsistent with our 
philosophy of equal justice to continue the present method. I personally feel 
that the question is not so much what method to use as getting some workable 
method in immediate operation. I know of no greater frustration than that 
experienced by an individual with no counsel when he goes through the awesome 
mechanics of our administration of criminal law, and the result, as has been 
pointed out repeatedly, is to engender bitterness and complete lack of respect for 
our courts and law. 

I have been generally familiar with your proposed bill, and heartily in favor 
of it, and hope that it is passed immediately. 

(94) I can say without qualification that I am in favor of — bill and I 
rr recommend its passage, and I hope you will have success in pressing 

r 

(95) I would like to add my name to those urging the passage of a bill such 
as or similar to H.R. 4185 providing for a public defense system in our Federal 
courts. The many reasons are apparent if justice is to be done both as to the 
accused and the lawyers appointed to represent indigent defendants. 

(96) I congratulate you upon this presentation. I have been practicing law 
in New Jersey for 40 years and all of my main specialty is civil trial work. 
However, I have refrained from taking any criminal work as it does not appeal 
to me. Nevertheless my name is on the list and every so often I am assigned 
to defend a criminal case free of charge. This is not fair to the person charged 
nor to me and I really think that there should be a public defender. 

(97) I have read the bill and feel that such a provision in our United 
States Code would remedy a situation which has sadly been neglected over 
many, many years. 
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As a practicing attorney who has been called upon numerous times to accept 
an appointment by the court for an indigent defender, I heartily feel that such 
a provision as set forth in this bill would do much to assist the court and bar as 
well as provide adequate representation to the accused. May I congratulate you 
on what I consider to be a forward step. 

(98) I believe that your bill will meet the approval of the bench and bar as 
a whole. I see no necessity for changes in the form of the bill, and hope that 
it will be reported out favorably by the Committee on the Judiciary at the 
2d session of the 86th Congress. 

Incidentally, I haye had the opportunity to read the hearings before Sub- 
committee No. 2 of your committee, and I feel that the purposes of the bill are 
abundantly sustained by these hearings. 

(99) I would like you to know that, speaking not only as an attorney in the 
general practice of the law from a semilarge midwestern city but also as a 
director of the Junior Bar Conference of the American Bar Association, it is 
my opinion that the system embodied in your bill, which is identical to the bill 
introduced into the Senate by Senators Wiley and Kefauver, is most meritorious 
and would indeed cure the gross inadequacies of our present system. 

The present system is unfair to appointed counsel and at the same time 
does not provide fair and adequate representation to the accused. It di- 
rectly conflicts with the theory of adversary procedures upon which the 
American system of justice is based. There haye been many cases here 
in our own locality where competent lawyers were appointed by the court 
to defend certain indigent defendants, cases in which the lawyers have had 
to give anywhere from 3 days to 3 weeks of their time without any com- 
pensation whatsoever, cases in which these lawyers represented their clients 
to the best of their ability and with the same skill and manner in which 
they would have represented one of their own paying clients, but because 
of a result not in favor of the defendant, the defendant, at a subsequent 
time, has raised the question of inadequate representation by means of a 
writ of habeas corpus, and the lawyer’s ability and integrity are then put 
“on trial’ not only before the court but in the newspapers and in the public 
because of charges filed by a dissatisfied defendant who actually was ade- 
quately represented. Our courts have attempted to appoint only experienced 
counsel when an appointment is necessary, but this has been most difficult 
to say the least in that experienced counsel can usually find little addition- 
al time to prepare themselves in appointed cases. Your proposed legislation 
is indeed an answer to the entire problem of providing for representation 
of indigent defendants in criminal cases in the district courts of the United 
States, and if there is anything that I can do in an individual capacity or 
that the Junior Bar Conference of the American Bar Association can do 
as a group to foster or implement the adoption of this legislation, I would 
certainly like to hear from you. 

(100) The desirability of providing competent lawyers to represent indigent de- 
fendants in criminal cases seems perfectly obvious to me. This is not, as 
has been said, a matter of charity but is rather an aspect of justice. Many 
of those who find themselves in trouble with the law have neither the knowl- 
edge where to find competent counsel nor the funds with which to pay rea- 
sonable attorney fees. They are, therefore, frequently, inadequately repre- 
sented. Even though many lawyers are willing to give up their time to the 
defense of such persons without compensation, this most essential part of 
the administration of justice should not be left solely to the voluntary bar, 
in my opinion, but should be borne at least in part by society 

While I have not carefully read the various bills which have been pre- 
sented to the Congress on this subject, it does seem to me that the enact- 
ment of H.R. 4185, or similar legislation, would be a desirable step in the 
administration of criminal justice in the Federal courts. 

(101) It seems to me perfectly clear that a publicly paid defender must 
be provided in all serious criminal cases where the defendant is unable to 
pay for it. In the second place, it seems to me equally clear that such an 
appointee must be kept out of politics so far as it is humanly possible. Your 
bill apparently covers this subject * * *. 

_ (102) I feel that the bill as drafted is a very fine piece of legislation, and it 
shows that a great deal of thought has gone into the system proposed. I especially 
like the provisions leaving the decision of the appointment of the defender up to 
the Federal court and feel that the bill is elastic enough to meet the needs of 
particular districts. 
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I feel that it is time that the people of he United States should bear the cost of 
the defense of indigents accused in the Federal courts. I do not wish to imply 
that we attorneys have fallen down on our obligation to these accused in the 
past. I know from personal experience that I have probably worked harder 
in the defense of an accused in Federal court than I have for a paying client. 
However, when one considers that the office overhead is continuing during the 
time that an attorney is working for the indigent, I feel that it is too great a 
burden for the people to ask the attorney to carry. 

(103) I believe the bill to be wholly practical and that it would remedy a long- 
standing evil. Justice should not be dependent upon the financial ability of 
one accused of crime to employ counsel, and the present system can hardly be 
said to constitute fair play. I am convinced that the present practice of assign- 
ing unpaid counsel in such cases fails to provide adequate and competent 
representation. 

On the other hand, the procedure set up in the bill gives the district courts 
ample discretion. Where in a particular district there does not exist a city 
containing a population of more than 500,000, the court may either appoint a 
public defender or continue the practice of assigning counsel in individual cases, 
but requiring such counsel to be compensated for their services. For districts 
in which there exists cities of more than 500,000, the appointment of a defender 
should be mandatory. 

(104) I give hearty favor to the passage of a bill such as the above, providing 
for representation of indigent defendants in criminal cases in the Federal 
courts. There is too great room for criticism of our existing system. It has 
never seemed right—either for the accused or for appointed counsel—that 
counsel for an indigent defendant render gratuitous services. There has in the 
State of Connecticut, been a marked contrast in this regard and in our State 
courts where there are paid public defenders. It also has seemed wrong that 
the organized bar should assume a responsibility of raising special funds (as 
was done in this State in connection with a Smith Act violation 3 years ago) for 
payment to court-appointed counsel in certain unpopular cases. 

I sincerely hope that the next session of Congress will enact such a bill as 
is under consideration. 

(105) My firsthand knowledge of this subject relates to the situation here in 
the District of Columbia. As to that, I am emphatically of the opinion that the 
present system of court-appointed, unpaid counsel is not in the best interest of 
either the public, the bar, the courts, or the indigents concerned. I think that 
the lawyers of the District of Columbia who have served as unpaid counsel for 
indigent defendants have, on the whole, done a magnificent job and that, for 
the most part, the indigent defendants represented by them have secured ade- 
quate representation when consideration is given to the prevailing standards of 
representation in the community. Lawyers appointed to represent indigent 
defendants in the District usually assume their responsibilities with the feeling 
that they are performing a public service, and I think they have handled these 
cases to best of their professional ability. My complaint with the system as it 
now exists goes to its fairness. I do not believe it is fair to the members of the 
bar to expect them to undertake this type of work without compensation. The 
publie at large bears the same responsibility to these indigent defendants as do 
the members of the bar, and I think the burden should be spread to the com- 
munity at large, just as any other charitable undertaking should be borne. Ac- 
tually, here in the District, we are operating under a makeshift arrangement 
which has been worked out with the local courts and with the bar associations 
of the District of Columbia in an earnest endeavor to represent these defendants 
pending the development of a better system. Without belaboring the point, 
therefore, I earnestly hope that the Congress will take action to alleviate the 
present situation here in the District and that the Congress will not further delay 
this action. This leads me to my second point. 

It is far more important that the Congress should take some action than that 
it should act in a particular manner. It is generally recognized that there are 
two basic solutions to this problem: The development of a public defender 
system and the establishment of a compensated, assigned counsel system. As I 
understand your bill, H.R. 4185, it would, in effect, provide for a combination of 
these’ systems., In short, in some jurisdictions, a public defender would be ap- 
pointed, but in other jurisdictions compensated counsel could be assigned. If 
the facts justify a national approach to the problem, your proposed bill impresses 
me as having great merit. As you may know, the president of the Bar Associa- 
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tion of the District of Columbia, Mr. Frederick A. Ballard, and the chairman of 
its committee on compensation for assigned counsel, Mr. Kenneth N. Parkinson, 
appeared before a subcommittee of the District Committee of the House of Repre- 
sentatives, on June 15, 1959, in connection with H.R. 5889 and H.-R. 663, and 
indicated that, in the view of the bar association, a system of compensated 
assigned counsel would be preferable. But Mr. Parkinson made it clear that it 
was more important for the Congress to act than that it should act in a particular 
manner. I personally share these views. 

I may add that I am also personally not impressed with one of the arguments 
made by those who seem violently opposed to a public defender system. As you 
know, some of the opponents of a public defender system seem to take the posi- 
tion that a public defender could not adequately represent an indigent defend- 
ant because, in effect, the public defender would be acting as an arm of the 
Government. I think it could be said, with as much plausibility, that an indigent 
defendant cannot receive a fair trial because the court, itself, is an arm of the 
Government, but we know that this is not true. I understand that those who 
have studied the matter feel that it is difficult to determine whether-a public 
defender system would cost more than a system of assigned, compensated coun- 
sel, Insufficient data exists for the Congress to base its choice on the cost 
factor alone. Probably, the establishment of a compensated, assigned counsel 
system would provide a more gradual approach to the problem and would per- 
mit the development of data upon which to base a judgment as to whether 
the additional step of appointing a public defender would best provide the ulti- 
mate solution. If H.R. 4185 were passed, public defenders would probably be 
appointed throughout the Nation and there might be a tendency for them to be 
appointed in particular jurisdictions even where no real problem now exists 
On the other hand, a compensated assigned counsel system would permit relief 
in jurisdictions where an acute problem with respect to indigent defendants 
does exist. In this connection, I call your attention to the statement made by 
Mr. Parkinson, previously referred to, in which he points out the desirability of 
including a definition of indigency in any legislation passed by the Congress. 

Before concluding, I desire to point out that I have experienced, at first 
hand, the inadequacies of our present system. I have been designated person- 
ally to represent an indigent defendant, and I devoted hours of time to this case 
over a period of years, bearing all expenses and receiving no compensation. 
Also, a member of the partnership to which I belong, because of the circum- 
stance that he is an experienced criminal lawyer, is constantly called upon by 
the local courts to represent indigent defendants. This is a great hardship on 
this attorney and upon the members of the firm. When consideration is given 
to the number of indigent defendants in the District and the instances of hard- 
ship are multiplied by this number, the enormity of the problem is overwhelm- 
ing. It is imperative for the Congress to act, and I think your bill has great 
merit, since it certainly would be one way to solve the problem. 

(106) In my opinion this bill advances the interest of justice and corrects 
a long-standing evil. 

I hope and trust it will receive the necessary support to enact it into law. 

(107) The present system is neither fair to the court-appointed attorney nor 
to the defendant. In his article on the subject which was recently published 
in “Case and Comment,” Representative Celler states the case against it far 
better than I. Suffice it to say I agree with everything he says. I am confi- 
dent the cause of justice will be advanced if his bill is enacted into law. 

(108) I have long felt that the present system of appointing counsel in the 
U.S. courts for indigent defendants. without compensation, does not provide 
adequate representation to the defendant in many cases and works a hardship 
on counsel, It is my very definite feeling that counsel should be available to all 
the defendants charged with serious offenses in the U.S. courts, and I feel that 
there is no other way such services can be provided except by the appointment 
of defense counsel. 

I have examined the bill enclosed in your letter and feel that the bill is ex- 
tremely well considered and fairly meets the problem now existing. I hope that 
every effort will be made to make the House bill become law. 

(109) Every lawyer who has had any knowledge of the situation would agree 
that a public defender system for the U.S. district courts is an urgent need in 
order that we may truly achieve our goal of equal justice for all. I think 
that the bill prepared by you is definitely the one which should be adopted. 
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I sincerely hope that the measure will be supported by all lawyers and that 
it will eventually be passed both in the House of Representatives and in the 
Senate. 

(110) As a young lawyer before the turn of the century, my practice for the 
first 2 years consisted largely of defending indigents charged with crime in the 
Federal courts in San Francisco. There were a number of us (the late Chief 
Judge William Denman of the ninth circuit among others) who handled those 
cases as young lawyers, and I do not recall any who did not represent their 
appointed clients with the same diligence and devotion accorded to paying 
clients. But the defects of the present appointive system are obvious and I 
would very much like to see H.R. 4185 enacted and approved. 

(111) I am a member of the council of the Boston Bar Association and, while 
I cannot commit the council in any way, I feel morally certain that your bill 
will be supported by a bill in the Massachusetts Legislature which would provide 
counsel in the State courts. ; 

Your bill has the dual purpose of providing competent representation for in- 
digent defendants and of relieving the bar of the burden which often falls un- 
fairly on the shoulders of a few. The Association of Voluntary Defenders in 
Boston has not received sufficient support from the United Fund or other or- 
ganizations to enable it to continue much longer. When the lawyers who have 
been carrying on the work of the association are forced to disband, there will 
be an urgent need for a public defender system in both the State and Federal 
courts. 

(112) I fully approve of the bill which you have presented. Cleveland and 
Cleveland lawyers are particularly interested in this situation owing to the 
fact that in the trial 3 years ago of the Smith Act defendants, the bar of Cleve- 
land was called upon to raise a considerable amount of money in order to 
provide counsel for those among the defendants who alleged they were unable 
to pay for counsel. 

At that time, the Cleveland bar committee on the matter went into the 
matter quite thoroughly and were unable to find any method whereby expense 
of this litigation could be borne by others than lawyers in the location where the 
trial took place. 

At that time it was feared that some criticism would be made of the type of 
lawyers who were assigned for defense of these indigent prisoners. However, 
the results of the case were quite satisfactory from every standpoint, and re- 
sulted in several convictions as well as several acquittals. 

I think you can count upon the support of the Cleveland Bar Association in 
the promotion of your bill. 

(113) I thoroughly agree with you as to the need for adequate legal repre- 
sentation of indigent defendants. In fact, some years ago, I tried some cases 
for the Legal Aid Society in New York City, which I thought was very effective, 
and have no doubt whatsoever that a great deal of good can be done through 
providing adequate legal representation. I believe Justice Sutherland said in 
Powell vy. Alabama (1982) (287 U.S. 45) that a defendant charged with crime 
needs competent counsel badly because the defendant “lacks both the skill and 
knowledge adequately to prepare his defense, even though he have a perfect one” 
(p. 68). And certainly in a great republic like our own, justice should not be 
more easily available to the rich than to the poor. 

(114) I have examined the bill in the light of many years of observation and 
experience and I believe it fills a real need. The system here has been for the 
court to appoint any lawyer to defend—usually some lawyer sitting in the court- 
room waiting his turn. Ofttimes lawyers who practice civil law exclusively 
have been appointed or young fellows just out of school, although the tendency 
in the last few years has been to select counsel with more care. 

Since, so far as I know, such appointed counsel are not paid, generally there 
has been less interest in a proper defense than there should be. This is not 
always true, of course, but human nature being what it is, the appointed counsel 
is usually anxious to get it over and get to his paying clients. 

The public defender bill in my opinion will do much to assure adequate rep- 
resentation to indigent defendants. 

(115) I have read H.R. 4185 and feel that it covers the situation thoroughly. 
You requested, among other things, whether in my opinion the present system 
of court-appointed unpaid counsel for indigent defendants provides a fair and 
adequate representation. In my opinion it does not. I favor the public de- 
fender system and I note that under section 3006, subdivision C, of the pro- 
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posed bill, you have provided for court-appointed counsel in the event that no 
public defender has been appointed to represent the district in which the case 
arises. Although the per diem rate as fixed by the bill for such counsel is very 
small, it is certainly a decided improvement over the present system. 

I congratulate you on submitting a bill which I feel is very comprehensive 
and should be enacted. 

(116) It is certainly high time something is done to remedy the situation 
existing as to counsel for indigent defendants in criminal cases in the U.S. 
district courts. In my State the majority of these appointments are filled by 
younger, and more recently admitted members of the bar. They can ill afford 
the time spent on these assignments away from their offices, and are certainly 
entitled to reasonable compensation and travel expense. 

With the aggressive leadership of which you and Senators Wiley and Ke- 
fauver are capable, I sincerely hope, and I feel the lawyers of Nevada join with 
me, that your bill will be enacted into law. 

(117) The Connecticut district is very much in need of public defenders. 
publie interest in this regard would be well served by the terms of your bill. 

(118) The system provided in your proposed bill appears to me to have much 
merit to commend it. Certainly our present practice of designating unpaid 
counsel for indigent defendants has many weaknesses that would be eliminated 
under your proposal. I agree with the view expressed by others that the rep- 
resentation of accused guaranteed by our Constitution should properly be a cost 
of the administration of justice rather than the burden of the individual lawyer 
or lawyers appointed by the court to represent indigent defendants. 

(119) I have recognized and felt the need of a definite place in our legal 
procedure for a vitalized public defender system if real meaning and dignity are 
to be given to this responsible legal mandate. 

(120) Those of us outside of the seat of the Federal district court are not 
called upon to defend indigent prisoners, but I can see no reason why the United 
States shouldn’t bear the burden of paying for competent counsel. Therefore, 
I would go along with your bill. 

(121) I want to state that the bill is a very appealing one to me: The sub- 
ject matter of providing counsel to what might be termed indigent defendants 
will always be misunderstood and will always be the subject of conflicting 
opinions. It is my judgment, based upon experience such I have had at the 
bar, that adequate defense will never be presented until the defendant’s at- 
torney is adequately paid for his services. By the use of the words “adequately 
paid,” I do not mean large sums; I do feel, however, that it should be sufficient 
to make the defendant's attorney feel that, in carrying on a defense for a 
strange person, or persons, he is not forced to neglect a greater obligation to 
care for his private clients and to provide the support of the office he is either 
maintaining, or helping to maintain. 

(122) It has been the custom in the U.S. district court for (this district) for 
the judge to call upon the Legal Aid Society for volunteer representation of in- 
digent defendants. In my opinion, your proposed bill would provide a much 
better system. 

(123) Answering your questions: 

(1) The appointment of a salaried public defender by a U.S. district court 
has great merit. 

(2) I do not like the alternative system. 

(8) The present system does not provide adequate representation. 

(124) I am very much in favor of legislation providing for an adequate public 
defender system in the Federal courts. Your bill, H.R. 4185, seems to be a good 
one for that purpose. 

There have been two recent cases in Colorado dealing with the Smith Act in 
which attorneys were appointed by the U.S. district judge to represent the de- 
fendants. The defendants received expert legal representation at great financial 
sacrifice to the attorneys appointed, and personally I would like to see state- 
ments in support of H.R. 4185 which recognize the fact that in a great many 
cases defendants in the Federal court receive first-class legal representation from 
attorneys appointed to defend them, which attorneys serve without any compen- 
sation of any kind. I do not think in this district there is any very serious 
problem of defendants not receiving adequate legal representation from at- 
torneys appointed by the U.S. district court to defend them. 

(125) The bill, in my judgment, should be passed. These people are entitled 
to representation and the attorneys cannot provide it without compensation. I 
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do not see how there could be any objection to the bill. The proposed amount to 
be allowed the attorneys for public defense seems to be about right. 

(126) I have read all these documents with care, and in my opinion the system 
embodied in the bill has much merit, and is equal to or superior to any other 
similar proposals of which I am aware. It is my own opinion that the present 
system of court-appointed, unpaid counsel for indigent defendants in many 
eases does not provide fair and adequate representation for those defendants, 
although I believe there are also many cases where dedicated service on the 
part of the members of the local bar has prevented this situation from arising. 
However, if the proposed bill permits either of the systems to be employed in the 
alternative, under it the system of court-appointed attorneys could be preserved 
where it has proven satisfactory, but could be replaced by a public defender 
where it has proven unsatisfactory. 

(127) In May of 1958 the Board of Governors approved the principle of H.R. 
108 “or legislation to like effect,” which I believe was very similar to H.R. 4185 
of the 86th Congress. 

(128) The present system of court-appointed, unpaid counsel for indigent de- 
fendants in our Federal courts, do not provide fair and adequate representation. 

It is my personal opinion, that Representative Celler’s bill No. H.R. 4185, is a 
very necessary step in achieving real justice to the people. 

No citizen should be deprived of legal representation in criminal cases, for 
lack of economic resources. 

(129) I have been a member of the Judicial Advisory Council of the National 
Probation and Parole Association since its formation in 19538. On that advisory 
council are representatives of all the courts of America, local as well as Federal. 
We have had many discussions on this matter of representation on indigent de- 
fendants. I assure you, sir, that the feeling of the judges of America, if the 42 
members of this council drawn as they are from all points of America can be 
considered representative, is that one of the crying needs in the Federal courts, 
as well as in some local jurisdictions, is the adoption of the public defender 
system. * * * 

In 1913 the Los Angeles County charter was adopted. One provision of that 
charter created the Office of County Public Defender—the first such office estab- 
lished in America. It has been my opportunity, since being admitted to the bar 
in this county in 1922, therefore, to have a rather close observation of the work 
done by a public defender. In the city of Los Angeles there is also a public de- 
fender’s office. The city attorney handles all misdemeanor cases and, therefore, 
the city public defender handles misdemeanor cases and the county public de- 
fender handles felony cases in our jurisdiction. In about 65 percent of the 
felony cases handled by. our office the defendant is represented by the public de- 
fender. Regardless of the nature or type of case, from the most atrocious murder 
to the lesser violation felony cases, the public defender adequately, competently, 
and faithfully represents the defendant. There is nothing perfunctory about the 
kind of representation defendants get in this county. 

The county public defender has his own investigative staff. This was a long 
uphill drive and it is only in recent years that county taxes have been appropri- 
ated for the use of employment of trained investigators by the public de- 
fender. * * * the district attorney’s office has a bureau of investigation that, as 
you so emphatically point out in your article in Case and Comment, enables 
(them) to scour the earth for witnesses and information necessary to be pre- 
sented “on behalf of the people’ in a criminal case. The public defender now 
is able to do the same thing when necessity requires that kind of investigation 
to adequately represent an indigent defendant. 

I am familiar with the contention made in some areas that it is idle for the 
public’ purse to expend funds to prosecute persons and the same purse to be 
tapped for funds to represent the other party to the adversary proceedings, to 
wit, the defendant. In my opinion, this is shortsighted and a criticism that is 
ill-founded. So long as we live under a system of jurisprudence that presumes a 
person to be innocent until proven guilty beyond a reasonable doubt, I think 
there is a definite responsibility on the part of government to assure our de- 
fendant an opportunity to marshal his evidence, present the facts, and forth- 
rightiy defend himself against a criminal accusation. It is all. too true that in 
jurisdictions where judges appoint or draft. counsel from the members of the bar 
to represent defendants. that, in many manennien the defendant does not get 
“equal justice under the law.” 
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It might be presumed that because I am in the prosecution end of the admin- 
istration of criminal justice, I would resent the services rendered by the public 
defender. To the contrary, the public defender of Los Angeles County is a 
highly respected, thoroughly capable, and well-operated department of county 
government. The entire office staff is selected through the process of civil 
service or the merit system from the top to the bottom. Those who have occu- 
pied the position as public defender in the 46 years that such office has been in 
existence in this county have been men of rare legal attainment, all but one 
of whom—with the exception of the present incumbent—have eventually been 
elevated to the bench. It makes it actually easier for the prosecutor to have 
a public defender. We deal with an office in which we have implicit confidence ; 
stipulations and agreements are made between us and the staff of that office 
on the basis of fellow county employees; there is no hesitancy in “laying our 
cards on the table” for we know that the public defender’s staff, being salaried, 
is not representing the defendant either for personal glory or the fee that 
might be involved. Since the members of that staff become expert in the han- 
dling of criminal cases, it expedites our business for they assist in giving sound 
advise to defendants that frequently reults in enabling us to handle our con- 
gested court calendars more rapidly than we could under other circumstances. 

I trust you will pardon me for extending my remarks so much, but I am so 
thoroughly convinced of the merit of the public defender system that I have 
imposed my views on you with the hope that it may encourage you to carry on 
a relentless battle to see this made a part of Federal practice. 

(130) It is my opinion that this is a very fine bill and that it should receive 
every consideration from the members of the committee and from the Congress. 

The public defender system, where it has been instituted around the country, 
to my knowledge has rendered a very fine service and a much better service than 
is being rendered where the practice is for the court to appoint an attorney to 
serve without compensation in the representation of an indigent defendant. 
While I believe that the attorneys of our country are aware of their social 
responsibilities and their obligations to uphold our legal system, it is only rea- 
sonable that one who is devoting his full time in any field of the law is more 
competent to give good representation than one who may be called in only for 
an occasional case. 

I hope very much that this bill will be passed and that our indigent defendants 
may be provided with representation under a public defender system in our 
Federal courts. 

(131) Your bill in a very real sense should assure that no indigent defendant 
in a criminal case will be deprived of counsel or that he will receive only 
casual professional representation. This will not only be of the greatest value 
to the defendant, but it will also be of substantial assistance to the courts, both 
trial and appellate. 

With a system of public defenders in operation in the Federal district courts, 
there should be a material reduction in motions filed pursuant to section 2255, 
title 28, United States Code, with substantial relief to the workload of the 
eourts. Unsubstantial and frivolous appeals should be reduced and the time 
of the judges and prison officials thereby conserved. 

But most important of all considerations, it seems to me is that no defendant 
in our Federal ‘courts, no matter how poor or friendless, will be deprived of 
adequate representation when charged with a criminal offense. Every person 
who comes into our courts requires such representation under our current 
concepts of justice and equal right before the law. 

I prefer the system you have embodied in your bill to any of the alternative 
systems proposed or to the system current in the system used in my jurisdiction 
of court-appointed unpaid counsel. 

(182) The public defender bill is certainly a much needed change in our ju- 
diciary system, and I am in complete accord with the purpose of the bill. 

The present unpaid appointments are far from satisfactory, and certainly do 
not afford adequate representation for criminal defendants. 
pis me From reading the proposed bill, it appears to me that it would be 

rable. 

(134) I subscribe wholeheartedly to the splendid show of concern displayed 
by your article in relation to that bill. How I wish something along those 
lines could be done for this court! 

(135) I have read the bill carefully und I eoneur in your view that the bill 
has real merit. I cannot think of an alternative system that would be better, 
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but in all events. 1 can assure you that in my opinion the present system of 
court-appointed counsel is entirely inadequate. I am confident, as you are, that 
the present system does not provide fair and adequate representation and that 
every effort should be made for the passage.of legislation along the lines set forth 
in your bill H.R. 4185. 

(136), We well recognize the merits of having persons charged with crime 
being properly represented by competent counsel where they do not have funds and 
means, to engage one, 

In our district, courts for. the State of North Dakota, the person charged 
with a crime and does not have means to engage counsel, the. North Dakota stat- 
ute provides that the district judge may appoint an attorney to represent the 
defendant and the county pays the attorney $25.per day for the time spent on the 
case. This has been very satisfactory arrangement and does not cost the county 
much money during the course of the year. 

It is. certainly fair to the defendant and the record is better prepared in case 
of an. appeal or consideration by the parole boards, as the evidence has been 
fully submitted; for and.against the defendant in such cases. 

In my opinion, I feel that attorneys. that represent the defendants should 
be paid for their representation. The alternative system of appointing a public 
defendant on an annual salary or a case base certainly is a practical solution 
to. the problem. In North Dakota, it would appear to me, the case system would 
be the best method as. I do not believe we have sufficient pauper defendant 
cases to warrant a full time public defender. Your bill certainly provides a 
fair and adequate representation to this class of people. 

sail In my personal opinion, the subject of the above legislation is long 
overdue. 

The only criticism I have of the. present bill is that it leaves too many Fed- 
eral court. districts without a mandatory requirement to appoint a public 
defender. It is better to appoint a part-time public defender even in, the smallest 
populated district than to depend on court-appointed. counsel. 

Some consideration should be given to. the. possibility of utilizing the services 
of public defenders already serving State, county, and city courts and permitting 

to represent indigent defendants in the Federal courts. This doesn’t seem 
to be insurmountable. 

Our direct interest applies in the field of traffic courts where public defend- 
ers have been made available in Chicago and Milwaukee for traffic violaters who 
qualify. This, too, should be more widely available in other cities. 

Under no, circumstances should; court-appointed. counsel; be allowed to. con- 
tinue for the defense of indigent defendants.. 

(138) Needless,to say, I am completely in aecord, with the purpose of the bill 

with the observations made in your article. 
ith adequate funds and with the aid of experienced investigators, a Gov- 
ernment. prosecutor has, a great deal, of advantage. over the: lawyer who: is 
ted to defend a, person, accused, of crime. This-should not be and your 
bill, if enacted, will take.care of this situation to. some extent. 

As you know, experienced lawyers dislike, to,accept, an appointment to. repre- 
sent indigent defendants, especially when. the fees are inadequate and no ex- 
pense money is allowed, 

(189), The system of unpaid counsel, in the, Federal, courts) has been: a topic 
of frequent, discussion by lawyers. during my 47 years as a practicing attorney. 
It seems grossly unfair to place.counsel appointed. by: the Federal: court in: a 
position where they must serve without. compensation, when counsel! appointed 
to a similar cause in other courts.are paid, In our judicial district the Federal 
indge appoints defense counsel, from. the, local, bar of: the: city in which: the 
courthouse is located although there are other cities.and: towns in the immediate 
area. This is. done, because the Federal, judge) is: reluctant to: impose. upon 
counsel outside the city in,which the court;sits:inasmuch as they. would be: com- 
pelle’. te travel some distance and; consequently spend more time without: com- 
pensation. 

In conclusion, I subscribe to your analysis. of the problem and strongly: urge 
that our concept of fair trial will be substantially served by the passage of! H:R. 


(140) While, I, hesitate very much to take a standin: respect to this: bill 
(because of the obvious conflicting philosophies: relating to: the responsibility 
of an attorney to defend an indigent criminal without compensation), I do feel 
that the bill. has substantial merit. I believe, however, that! in our own local 
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district indigent persons accused of crime are given adequate and satisfactory 
representation by attorneys appointed by the court to serve without compensa- 
tion. In fact, I do not bélieve the present practice places an honest burden-on 
any attorney in this community. As I undérstand the practice of the court, the 
attorneys are assigned criminal cases in rotation according to an alphabetical 
listing of their names upon the roll. 

I hope the time will not come when an attorney fails to give counsel to an 
indigent criminal because of being inadequately compensated or not paid at all 
for his services. Any legislation which would make it appear that the attorney 
is being relieved of his responsibility im such a situation should be avoided. 

(141) As ‘you are well aware, the problem of adequate representation or 
defense of indigents in the district courts of the United States, and the State 
courts, has been in the minds and deliberations of knowledgeable individuals 
and groups for many years. My own modest participation in such activities has 
ranged, particularly since 1952, in the activities of local, State, and American 
Bar Association. 

Without detailed development or documentation of the foundation looking to 
the weight to be given my opinion before your committee, let me unhesitatingly 
state that in my judgment H.R. 4185 is'‘an excellent approach to the resolution 
of this festering problem. You bill is basic and it is simple. Not even a 
thriftily inclined legislator could, or So it seems to me, quarrel with its fiscal 
burden. It may not meet the idealistic test of an individual or bar association 
committee on the subject, but it should appeal to practical legislators enough 
to get it enacted into law. 

Quite encouraging is that men of your stature have put their shoulders to the 
wheel and lends considerable hope that your bill will come out of the Congress 
in the 1960 session. 

(142) While the system of public defender could not be adopted in the State 
courts throughout Michigan because of lack of funds and lawyers in the sparsely 
populated counties, it undoubtedly has much to commend it when funds permit 
and volume of cases warrants it. 

I am not too familiar with how the present system of court-appointed, unpaid 
counsel for indigent defendants is working out in the Federal courts. The 
chief justice of the State of Connecticut told me on one occasion that the public 
defender system has proved to be a good thing in that State. The only eriti- 
cism I have ever heard of such system is that the defense might become more 
or less institutionalized and the public defender too friendly with the public 
prosecutor. I doubt that there is much validity to that objection. I think 
that * * * your bill, H.R. 4185, is meritorious. 

(148) Insofar as we are concerned, the provision therein for the compensation 
of attorneys appointed to defend indigent defendants is of prime importance. 
We have a similar provision under State law, and I believe the attorneys in 
Wyoming are agreed that better service and a more sympathetic and complete 
defense is given to an indigent defendant in our State court than in our Federal 
court by court-appointed attorneys. I realize that this should not be true, but 
I. nevertheless, recognize it to be a reality. For that reason, I feel sure that I 
speak for the whole of the bar of the State of Wyoming in endorsing H.R. 4185. 

(144) Experience has proved that the time honored system of assignment of 
voluntary and uncompensated defense counsel for indigent defendants is an 
ineffectual arrangement to insure an adequate means of providing representation 
by counsel proficient in criminal trials. That such procedure creates a problem 
not only in the great metropolitan areas but also in rural areas is evident from 
an account of a field study in the April 1959 issue of the Columbia Law Review 
by Cornell Law School professor and student Bertram F. Willcox and Edward 
J. Bloustein, respectively. 

The public defender system appears to be the only practical alternative to the 
present chaotic system of unpaid specially assigned counsel and, despite the 
recognized danger inherent in the public defender system from Government 
support, I am of the opinion that the pospects offered by the proposed system out- 
weigh the remote possibility of Government control. Although such possibility 
of Government control would be eliminated by a privately supported defender 
system modeled after existing legal aid societies, which have proved so effective 
in affording counsel to poor persons in civil cases, it is extremely doubtful that 
legal aid or voluntary defenders’ organizations would adequately resolve the 
problem of providing representation on a nationwide basis in view of the sub- 
stantial number of criminal cases involving indigent defendants, the limited 
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number of lawyers proficient in criminal trials and the inability of sufficient 
funds from private sources to support such organizations. 

For the foregoing reasons, Federal legislation authorizing the appointment of 
public defenders in the Federal courts, as proposed by your bill H.R. 4185, has 
my approval. 

(145) I think there is no other solution to the problem, as to the Federal 
courts, than creating a public defender for indigent defendants in criminal 
proceedings. The present system of assigning unpaid counsel is very unsatis- 
factory and, I believe, does not furnish, in most instances, more than a small 
part of the intended benefit and assistance to the accused. 

(146) I am a house counsel for a corporation and have had little experience 
with the problem of representation of indigent defendants; however, it is my 
opinion that the present system of assigned counsel in Federal courts is un- 
satisfactory and that there should be legislation for representation of indigent 
defendants. 

(147) The provision which you are attempting to make for the defense of 
persons charged with crime in the district courts of the United States is long 
overdue, The members of my own firm on three different occasions this year 
have been called upon to devote their time and attention gratis to the defense 
of persons charged with crime in the local Federal court. While I recognize 
our responsibility for doing our part to sustain the judicial system, I neverthe- 
less see in it an imposition which is not practiced upon the other professions. 
It also inevitably gives rise to an indifferent and haphazard treatment of the 
rights of the defendant. 

I think our judicial system has outgrown the period when the Government 
must call upon private citizens to discharge the Government’s responsibility. I 
have heard U.S. district judges say to persons accused of crime, “Do you have a 
lawyer? If you do not, the Government will provide a lawyer for you.” 

Meaning, of course, that the legal profession will provide a lawyer for him 
because the Government proposes to obtain such service gratis. 

It is true that more often than not the accused, whether he has skilled counsel 
or not, winds up with a conviction because he is guilty. That fact should not 
interfere with an adequate provision for the protection of the rights of persons 
accused of crime who are unable to defray the cost of their own defense. 

The bill which you propose will in adequate measure provide long-needed 
machinery to give substance to the presumption that every accused has the 
benefit of his day in court. 

(148) I am very enthusiastic about this proposal and hope that the legislation 
will be enacted. 

(149) Your bill would effectively implement the sixth amendment, guarantee- 
ing to the accused in criminal cases the assistance of counsel for his defense. 
This implementation is overdue as a considerable burden is placed upon the dis- 
trict court in some districts to find counsel willing as a public service to under- 
take the defense of indigent defendants. Furthermore, lawyers ought not to 
be required to perform such service without some remuneration. Your bill 
seems to be a sound approach to the problem of providing representation for 
indigent defendants in criminal cases, as it fully recognizes the widely varying 
demands for representation confronting the district courts. The principal ob- 
jection to any such system is the increased cost to the public. In providing 
that each district court may appoint either a public defender at a fixed salary 
to represent indigent defendants in all cases, or appoint counsel for indigent 
defendants to be paid not exceeding $35 a day, according to the needs of the 
particular district, the cost apparently has been reduced to a minimum. It 
might be urged that the allowance of $35 a day for the services of special 
counsel is too low in these times, but I think that the members of the bar gen- 
erally are prepared to make some sacrifice to insure the proper administration 
of justice. I am pleased to have this opportunity to give our endorsement to the 


lL. 

(150) Inasmuch as my work is related solely to Federal and State taxes I 
have little occasion to appear in the U.S. district court except in connection with 
such cases. However, I have on occasions been present in the courtroom when 
some indigent defendant has appeared before the district court to plead or to 
be sentenced. I have been shocked by the inadequacy of representation of such 
defendants, In one particular case a young lawyer who had just been admitted 
to practice was called from the back of the courtroom to represent a defendant 
who had a prior history of crimes and who was charged with something like 
transportation of a stolen vehicle across a State line. This young lawyer was 
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directed to represent this defendant and it was suggested that he step out into 
the corridor with the defendant to confer with his client. Within 5 minutes the 
lawyer returned and entered a plea of guilty and made a brief plea to the court 
to go easy with the defendant in sentencing. Mindful of the intensive prepara- 
tion which is done in cases in which I may have been involved, I could not help 
but come away with the feeling that justice may be for those who can afford 
it. * 

Speaking from my limited experience it certainly appears to me that your 
bill has great merit and the present system of court appointment of unpaid 
counsel for indigent defendants is entirely inadequate. 

(151) I am writing to convey to you my complete agreement with what you 
are trying to do in establishing a Federal public defender system. 

The bill that you have introduced in the House and which Senators Wiley and 
Kefauver have introduced in the Senate seems practical and workable and 
should go far toward ameliorating the evils of the present system which you 
and others have so often pointed out. 

(152) Our practice does not include criminal law, but I have had occasion 
to observe the improvements in the administration of criminal law which has 
come about since Oklahoma has adopted the public defender office. Based upon 
this experience, I am definitely of the opinion that your bill has merit. 

I happen to be a member of the executive council, the governing body of the 
Oklahoma Bar Association, and at the November meeting of the executive 
council of the Oklahoma Bar Association we adopted a resolution approving 
your bill and I trust you have been advised of this action of the executive council 
of the Oklahoma Bar Association. 

(153) I am very much in favor of the public defender system propesed by 
your bill. As a matter of fact, I was instrumental here in getting a voluntary 
defender system set up in our State courts. 

The present system of court-appointed, unpaid counsel produces very irregular 
results; sometimes able counsel is selected, but more often they are not. The 
counsel selected are quite ineffective. 

(154) I am particularly interested * * * in what happened to H.R. 4185 
because it is my feeling that the State of Washington, in fact every State in 
the Union, should adopt some form of public defender system comparable to 
those in effect in several States at the present time, as pointed out in the last 
paragraph of your article. 

(155) For many years in this city we have had a public defender system 
and my experience with it both when I was in the prosecuting office and since 
being on the bench has been good. Unfortunately, under our ordinance he is 
limited in the types of cases he is permitted to handle. Those he can’t we have 
to appoint attorneys to serve without compensation, so in a way I have direct 
experience with both systems. 

In the great majority of cases I think there is no question that the indigent 
defendant’s rights are better protected by the public defender. Consequently, I 
think the passage of your bill would be a great step forward. I like its being 
drawn in broad terms, and its not being mandatory in those districts where 
the volume of cases would not justify the use of such a system. Of course, too, 
I like its providing for compensation for appointed counsel where the system 
is not used, though it dees seem to me in these high-cost days the figure might 
well be not in excess of $50 rather than $35. 

I think there is little more important to the proper administration of justice 
and respect for law and the courts than that those of limited or no means 
have their rights adequately presented and dealt with. 

(156) I agree with you entirely upon the propriety and necessity of the 
enactment of legislation of this nature. The younger lawyers who are more 
frequently appointed do not have the means to make adequate investigation 
of the facts when as more or less indigent attorneys they are appointed to 
represent indigent defendants in criminal cases. 

In these long-drawn-out trials it is unfair and a real imposition to require 
a lawyer by appointment to serve for extended long periods in representation 
of indigent defendants. 

(157) I know so little of the subject at first hand, I certainly do not feel 
qualified to state whether the plan set forth in H.R. 4185 is the best that can 
be provided. I have no hesitancy, however, in saying that it seems to me to 
have great merit, and I do not believe anyone can question the fact that it is 
infinitely superior to the haphazard system under which we have been operating, 
The enactment of your bill would certainly represent a long step forward in 
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the fulfillment of the Government’s duty to see that indigent defendants in the 
Federal courts are provided with fair and adequate representation. 

(158) The Executive Committee of Rhode Island Bar Association has voted 
endorsement of your bill. * * * 

(159) I have, for a long time, felt as you do that complete justice has been 
denied in many cases to indigents appearing in our U.S. district courts because 
of the system of assigning lawyers without compensation to defend them. Your 
H.R. 4185 should remedy this deficiency in the Federal judicial system and 
should have the enthusiastic support of all lawyers in the country. 

I sincerely urge the favorable consideration of the bill by your committee. 


(6) American Bar Association members who favored the enact- 
ment of H.R. 4185 but who made certain suggestions and recom- 
mendations for improving the bill responded as follows: 


(1) Mr. Celler, I believe that the system embodied in your bill is excellent 
and urge that it be adopted by Congress without delay so that the Federal 
courts can again lead in an area where we have fallen far behind. However, I 
believe there is one weakness in your bill which should be given careful con- 
sideration. I refer to the salary limit of $10,000. I do not consider this to be 
consistent with your requirement that the public defender be knowledgeable, 
experienced, and well paid. Let’s not set up another government anomaly where 
we depend again on a dedicated, underpaid servant. I think that the $10,000 
limit would be most unfortunate in the urban court where the U.S. attorney 
maximum is $19,000. The good public defender will save $10,000 time and again 
by the proper handling of any given case, preventing unnecessary appeal or 
habeas . I believe it would be more realistic and therefore recommend 
that your bill be amended to stipulate a salary “not exceeding 80 percent of the 

salary of the U.S. attorney in the district.” 

As a lawyer with more than 20 years of dealing with offenders in prison, I 
have long been concerned with the inadequacy and often serious neglect involved 
in the defense of alleged offenders by inexperienced, court-appointed attorneys. 
A convicted man already bitter about life in general often enters prison further 
embittered and disillusioned by our so-called system of justice. The efforts of 
our correctional system are frequently seriously hampered by a prisoner deeply 
suspicious of officials who profess to be interested in helping him. 

An inadequate defense by inexperienced, court-appointed attorneys is a very 
costly system. It breeds unnecessary appeal and writs of habeas corpus at con- 
siderable expense to the government. I have long been convinced that the most 
economic and sound move to improve administration of justice would be to pro- 
_— teagan knowledgeable and well-paid public defenders for indigent 
offenders. 

Our legal profession and court system are often seriously degraded by the 
unethical and/or incompetent lawyer who bleeds the families of the offender of 
money they can ill afford to provide a semblance of defense, or a false hope 
on appeal or habeas corpus. The result is all too often disillusion and resentment 
toward the legal profession and our system of justice. As a lawyer, I have 
deeply resented justifiable bitterness toward my profession expressed by prisoners 
I have dealt with. On the other hand, it gives me great satisfaction when a 
“long-term prisoner” frankly praises the court and attorneys for what he calls 
a “fair shake” at his trial. 

A number of years ago I was in the hospital when a young man appeared to 
call with a box of candy. He had been paroled recently from a 3-year sentence 
pronounced after I had prosecuted his case 2 years before. He turned to my 
wife and said, “You should have been at my trial. My attorney and I thought 
we were a cinch for a 6-month sentence until your husband made his closing 
argument, and, ‘boy,’ when he got through I got 3 years.” This ex-prisoner had 
adequate defense and had nothing but praise for the judicial system. 

I use this example merely to emphasize that most of the resentment of our 
system of justice is not “built in,” but frequently results from inadequate de- 
fense by inexperienced, court-appointed attorneys. 

The best example I know of that benefits a public defender system is the 
operation of military justice under the new Uniform Code. The past ridicule 
of military justice was due, in good part, to inadequate defense by inexperienced 
and often nonprofessional counsel. The new military system provides adequate 
council at trial, and provides highly experienced full-time appellate defense 
council at all levels of appeal. The result has been a marked change in the atti- 
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tude of military offenders toward the system and has greatly enhanced efforts 
to rehabilitate the prisoner. 

With the aforementioned modification as to salary, it is my opinion that your 
bill is excellent and would provide fair and adequate representation for indigent 
defendants which is essential but not possible under our present system. 

(2) First of all let me say that it is my opinion that the present system of, 
court-appointed unpaid counsel for indigent defendants in our Federal courts 
is shockingly inadequate, particularly in the metropolitan areas, and does not 
provide representation for indigent defendants which is either fair or adequate. 

Although in some less populous areas the system of assigning counsel on a 
case-to-case basis may sometimes be adequate, it is my belief that a regularly 
employed public defender system is infinitely preferable. H.R. 4185 would 
greatly assist in providing the indigent with adequate representation. 

On the question of compensation I doubt whether $5,000 as total compen- 
sation would be adequate in districts in which there are large cities. The limit 
would in all likelihood be reached at the end of a few months where the number 
of cases is great. It also seems to me that the daily maximum of $35 would be 
inadequate to obtain experienced counsel qualified to compete with the prose- 
cution so as to give the indigent defendant an adequate defense. On this point 
it would seem preferable to increase the daily maximum, leaving it to the judges 
to fix the compensation within a liberal maximum as each case might require. 
It also seems to me that a $10,000 salary for a full-time public defender would 
be inadequate to obtain the services of a well-qualified defense lawyer, par- 
ticularly in large metropolitan areas. Would it not be possible and would it 
not be more realistic if there were some differential between the salary of the 
U.S. attorney in any district and that of the public defender in that district? 

I do not, however, wish to be misunderstood. H.R. 4185 if adopted would 
provide a magnificent step in the right direction and I very much hope it will 
be adopted. Perhaps after the system is put into effect, if my predictions about 
compensation prove justified, amendments might be adopted later, so that in- 
adequate compensation would not interfere with the proper functioning of the 
system. 

(3) I am happy to have this opportunity to express myself to your committee 
on a subject which I consider vital to the effective administration of justice in 
the Federal courts—that of making adequate provision for legal representation 
of persons unable to pay for counsel. 

H.R. 4185 accomplishes this purpose by providing for a public defender, to be 
financed out of public funds. We find authority for the utilization of public 
funds for this purpose in the Constitution under the provision that Congress 
shall have power to provide for the general welfare (art. I, sec. 8, cl. 1) and the 
provision that in all criminal prosecutions the accused shall have the assistance 
of counsel in his defense (amendment VI). Public funds are expendable for 
these public needs and purposes. Defense of indigents is such a public need 
and such a publie purpose. 

The U.S. Supreme Court, in Patton v. United States (281 U.S. 276, 308 (1930) ), 
endorsed as the “humane policy of the modern criminal law’ a system under 
which a poor person ‘“* * * may have counsel furnished him by the State, and 
aaah his witnesses summoned and paid for by the State.” [Emphasis 
a 

For many years Congress, as an exercise of its power under the general wel- 
fare clause, has expended public funds for medical treatment of indigent persons 
in my own District of Columbia. I am advised that over $18 million of public 
funds were spent in the District last year for indigent persons in need of medical 
treatment. But. no public funds have ever been provided for legal aid to in- 
digent persons accused of crime. Indeed, the full burden of implementing the 
constitutional guarantee of the assistance of counsel has fallen on individual 
members of the bar. Lawyers have given freely of their time in. defending 
countless indigents without hope of compensation. Without such donations of 
time, and effort on the part of lawyers, the constitutional guarantee would be. 
meaningless to indigents accused of crime. 

Individual lawyers should not have to bear the whole burden of this com- 
munity obligation. All that a lawyer has to sell is. his time.. Time given 
without compensation to an indigent is a contribution of money by the lawyer. 
With more and more indigents requiring legal representation, im. the Federal 
courts, the burden has increased far beyond what individual lawyers can rea- 
sonably be expected to handle. This is especially true when we consider 
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that lawyers give many thousands of additional hours of their time in repre- 
senting indigents in civil matters and to community charitable and civic activities. 

Under these circumstances, lawyers, by supporting this bill, are not unloading 
upon the public a personal obligation of the bar. This obligation is that of the 
public and the fact that the bar alone has borne it in the past is no reason to 
continue a system that is inadequate and unreasonable. 

In providing public funds for this important project, Congress would not be 
without ample precedent. Many of the States are already financing legal rep- 
resentation of indigents from public funds, either through public defenders or 
by compensation to assigned counsel. 

While I consider it of primary importance to obtain some legislation, which 
is so badly needed, in this field, I have the following comments for your con- 
sideration with regard to H.R. 4185: 

1. The bill permits the appointment by the public defender of “clerks” 
(p. 2, lines 1-4). This language should be broadened to permit the ap- 
pointment of “professional and administrative assistants,” so as to allow 
for the appointment, where needed, of investigators and experts such as are 
at the disposal of the U.S. attorney. 

2. The bill establishes as the only criterion of eligibility for representa- 
tion by the public defender that the accused be “unable to employ counsel,” 
and requires that the determination of eligibility be made by the court (p. 
2, lines 7-11). I think that a more detailed standard should be prescribed, 
indicating that, after a consideration of income, dependents, and responsible 
debts and fixed charges, it must appear that the accused is unable to pay 
even a modest attorney's fee. Since the court has no time or facilities for 
inquiring into eligibility, this determination should be left to the Office of 
the Public Defender, with perhaps a reserve power to determine eligibility 
in the court. Provision should be made for the promulgation by the public 
defender by regulation of more detailed standards of eligibility than those 
in the statute, if consistent therewith and with the rules and policy of the 
court. 

3. The bill fixes a $10,000 per annum maximum on the salary of the 
public defender (p. 3, line 3). This should be raised so as to allow for 
salaries commensurate with those of the U.S. attorneys, which I under- 
stand range from $12.500 to $20,000 per annum. A provision that the salary 
of the public defender is to be commensurate with the salary of the U.S. 
attorney might even be included. 

(4) This proposal is, in my opinion, the most feasible solution to a very grave 
problem. I would strongly favor, however, the amendment of H.R. 4185 in 
three respects. First, the maximum salary for public defenders must be in- 
creased. If this salary is not equivalent to that of the U.S. attorney in each 
district, it should at least be equivalent to that of the assistant U.S. attorney in 
charge of criminal matters. It would be virtually impossible to secure the 
caliber of legal talent necessary at a salary of $10,000 per year in any large 
metropolitan area. 

I also favor a provision for grants to existing legal aid groups, who furnish 
counsel for indigent defendants in the Federal courts, similar to the provision 
discussed in the Senate on May 20, 1959. If inclusion of such a provision 
would jeopardize adoption of the public defender system, I share Senator 
Javits’ hope that a similar provision can be introduced as new legislation after 
the public defender system has been put into operation. 

Finally, I believe that H.R. 4185 should be amended to exempt the District 
of Columbia. Our problems in this field are in many respects unique and I 
think that we need legislation specifically designed to meet them. The Com- 
mission on Legal Aid of the District of Columbia Bar Association, under the 
distinguished chairmanship of Judge Nathan Cayton, devoted several years to 
an intensive study of these problems. The report of the commission has been 
endorsed by the Judicial Conference for this circuit. I feel that H.R. 5889, 
which embodies in substance the recommendations of the commission, is well 
adapted to local needs and should be enacted as companion legislation to 
H.R. 4185. 

(5) Iam strongly in favor of your bill. 

The function of the Government in criminal cases is not merely to prosecute 
persons accused of crime but rather to see that justice is done in each and every 
case. Having served for some time in the Department of Justice, I am aware 
of the tremendous resources available to the Government in prosecuting a 
criminal case which are not, in most instances, available to defendants. Thus, 
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the Government can call upon the services of able and experienced lawyers in the 
U.S. attorney’s office and of skilled detectives, investigators, and experts from 
the FBI and other investigative agencies of the Government. On the other 
hand, many defendants in criminal cases are unable to afford even the cost of 
adequate counsel, much less the cost of investigators or experts. Until such 
time as all defendants have available to them resources comparable to those 
possessed by the Government prosecutor, we fall short, as a practical matter, 
of our goal of equal justice under law. 

Your bill to provide a public defender system for indigent defendants in the 
Federal courts is an important step in the right direction. The need for such a 
system is particularly great here in the District of Columbia, where so-called 
common law crimes are tried in the Federal courts and the percentage of indigent 
defendants is extremely high. 

As you know, the task of representing indigent defendants in the District of 
Columbia has been undertaken by members of the District bar through a system 
of unpaid court appointments. Although the District bar has performed its 
assignments with commendable diligence, this system has significant drawbacks. 
Many of the lawyers appointed have had little or no criminal trial experience. 
They are compelled to perform their own investigative or “leg” work. And they 
have no funds available with which to employ expert witnesses or to defray other 
out-of-pocket expenses. 

Under a public defender system, however, counsel assigned to defend indigents 
will be experienced in criminal trials and will devote a substantial part of their 
time to this important responsibility. It is to be hoped that, in time, provision 
will be made to place investigative and other resources at the disposal of public 
defenders. 

I wish to take exception to one minor provision of H.R. 4185. In subsection 
(d) of the proposed new section of the Criminal Code, it is provided that the 
public defender shall represent indigent defendants on appeal only “if either the 
district court or the court having jurisdiction of the appeal considers that there 
is reasonable ground for appeal and so directs.” In recent cases, however, the 
Supreme Court of the United States has, in construing 28 U.S.C. 1915, permitted 
indigent defendants to appeal in forma pauperis except when the appeal is friv- 
olous and not taken in good faith. Moreover, in a number of recent cases, a 
district judge’s finding that an appeal is frivolous and in bad faith has subse- 
quently been reversed by appellate courts. Accordingly, I suggest that H.R. 4185 
be amended to provide that the public defender or assigned counsel shall, if the 
defendant requests, make application in forma pauperis and, if the application is 
granted, represent the defendant on appeal. This procedure would prevent the 
wasting of the public defender’s time in prosecuting frivolous appeals and yet 
insure that nonfrivolous appeals will be taken, if the defendant so desires, even 
where the public defender or trial judge is not optimistic as to the chances for 
success. Denial of an indigent’s right of appeal based upon any standard other 
than “frivolousness” would discriminate between indigent defendants and those 
able to pay the costs of an appeal. 

In summary, then, I believe it to be the responsibility of our Government to 
take every practical step necessary to insure that at all stages of criminal prose- 
cutions indigent defendants will receive the same quality of representation as 
does the Government or a nonindigent defendant. With the minor exception 
I have indicated, therefore, I endorse H.R. 4185. 

(6) As far back as my law school days, I was asking these questions: Why a 
public prosecutor and not a public defender? When the defendent is unable 
to pay, isn’t the need for the latter implicit in the need for the former? How 
can an indigent accused receive equal justice unless he is defended by a lawyer 
with the same incentive as the lawyer for the wealthy accused? 

Your article recently appearing in Case and Comment presents a telling argu- 
ment in favor of the bill, in which I thoroughly concur. 

As to the bill itself, I do presume to suggest the elision of “and reimburse- 
ment” in line 1 on page 4 (subsee. ¢) and “and expenses of service” in line 
15 on page 4 (subsec. d) and provide that reimbursement of expenses be lim- 
ited as in the case of a full-time public defender (lines 4 through 7, p. 3, 
subsec. b). 

The above suggestion is prompted by the article entitled “A Public De 
fender’s Last Case” appearing on page 213 of the September issue of the 
Brief Case, published by the National Legal Aid and Defender Association, copy 
of which I am enclosing. With only a few such cases, I can visualize expenses 
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in such proportions as to leave nothing for compensation out of a limit of 
5,000. 

' Our section of family law has more than an academic interest in this sub- 
ject, as we know of many wrecked homes left in the wake of inadequately 
defended innocent parents. 

(T) It seems to me that your bill has a great deal of merit. 

There is a very real need for a public defender, adequately paid, with an 
adequate staff somewhat comparable to that which is furnished the prosecution 
in the district attorney’s office. 

I would like to suggest one modification, which I believe would be an improve- 
ment. It seems to me that the public defender should have authority, with the 
approval of the judge of the’ court, to associate an able lawyer with him in 
cases of sufficient importance. In such matters, I believe that the judge of 
the court should be given some reasonable latitude in determining what compen- 
sation should be awarded associate counsel, because the ordinary fee of $35 
per day would frequently be utterly insufficient. 

(8) At first blush I was not favorably impressed by this proposal, as I felt the 
additional expense was not justified. However, after reading the bill and your 
excellent article about it, I am convinced that the proposal has merit. I hope 
that it will be enacted by the Congress and become an integral part of the 
procedure in the Federal courts. 

I have one suggestion to submit for your consideration. Do you not think 
that it would be wise to place a limit, say $1,000, on the fee to be paid in any 
one case? 

(9) It is wonderful that steps are being taken to correct this bad situation 
that has existed for many years with reference to indigent defendants in crim- 
in all cases before the U.S. courts. I would like to say that I approve of your 
bill in its entirety with the exceptions hereafter noted. 

I feel that a lawyer when engaged in the actual trial of a case should receive 
more compensation than $35 a day. I feel that the sum of $75 or $100 would 
more reasonable compensation. In the State of Nevada our State courts are 
given discretion in the awarding of attorney’s fees for indigent defendants, how- 
ever, there can be no award in excess of $800. 

With regard to the present system of unpaid counsel for indigent defendants, 
I feel that most defendants receive fair and adequate representation. How- 
ever, I do feel that a system proposed by your bill would provide for better 
representation and would certainly be more fair to the attorneys. 

(10) There is no doubt in my mind that provision should be made for ap- 
pointment of a public defender for each U.S. district court. 

I have considerable doubt of the wisdom of subdivision (c) of H.R. 4185. 
The question is not whether the representation of indigent defendants can be 
performed more economically by one means or another, but whether there will 
be adequate representation. Certainly a district having a city of more than 
500,000 population will have a great many more cases than districts where there 
is no such city. If $10,000 is appropriate compensation for the smaller dis- 
tricts (aecording to population), then certainly it does not become any less 
economical to pay it im the larger district. No doubt counsel can be found in 
large cities to serve for $85 a day. The danger is that a group will step 
forward merely in order to earn this amount and they will not be the capable 
members of the bar. The limitation of a total of such expenditures to $5,000 in 
any fiscal year is totally unrealistic because in such districts the volume of 
business would exhaust the fund immediately. It would force the representa- 
tion of indigent defendants back into the hands of volunteers of those assigned 
by the court, and the entire purpose of the act will be defeated. 

(11) There certainly is a great need for public defenders in the district 
courts of the United States. The lack of public defenders and the present 
system of providing counsel for indigent persons charged with a crime is so old 
that it is pitiful, causing many an injustice in our courts. H.R. 4185 is certainly 
a right step in the right direction to cure the injustice, and I certainly recom- 
mend passage of this bill. ‘ 

I would like to make a couple of suggestions in regard to the bill. When u 
defendant is able to pay part of the costs and expenses of investigation, he 
should be required to do so.’ The bill provides in paragraph (c) that counsel 
other than a public defender may be appointed and paid at the rate of $35 per 
day; the bill state “counsel so appointed may be compensated in amounts 
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determined by the court”; I believe that this should state “counsel so appointed 
shall be compensated in amounts determined by the court.” 

The passage of this bill will certainly be a great aid to the people of the United 
States, and I certainly recommend passage of same. 

(12) Certainly the present system works a hardship on the lawyers who are 
ealled upon to defend, without compensation, those eharged with crimes. Your 
bill would be a step toward alleviating that hardship. However, insofar as the 
district for New Mexico is concerned, I doubt that it would result in abler or 
more vigorous defense. The $35 per day maximum provided in the bill is not 
much more than the private practitioner’s overhead and, while it is assuredly 
better than nothing, it will not afford any more incentive to defense counsel 
than the pressent system. No competent lawyer is going to sell his services 
voluntarily for that figure. I believe it should be recognized that the quality of 
defense will continue to depend upon the competence of the lawyer assigned 
and his devotion to his calling. His zeal will not be affected by the limited 
payment provided. Please do not understand that I am critical of the amounts 
provided. I realize that the Federal Treasury cannot be expected to pay law- 
yers the “going rate” for their services in such cases. However, any provision 
would help, and should be recognized as a sharing by the public of a burden 
which heretofore has been borne entirely by the bar. 

Having had no experience on which to base an appraisal of the full time 
public defender plan, I cannot express an opinion on that phase of your Dill. 
If I understand your proposal correctly, you would leave the question of 
employing such a public defender to the judiciary. With this idea I concur. 

To summarize my views on the items mentioned in the last paragraph of your 
letter and bearing in mind that my experience is limited to the New Mexico 
district: (1) I believe the system embodied in your bill has merit; (2) I know 
of no alternative system I prefer; (3) I believe the present system of court 
appointed unpaid counsel for indigent defendants provides as fair and as ade- 
quate representation as would be available unded your bill—but the present sys- 
tem does impose a hardship on lawyers which should be alleviated to some 
extent. Your bill would accomplish this purpose. 

(13) It is a basic concept of our form of government that all accused are en- 
titled to a fair and impartial trial. It is also a basic concept of our judicial 
system that our trials are conducted on an adversary basis. If accused are 
entitled to a fair trial those without financial means to hire private counsel 
cannot obtain it without a provision being made for a paid public defender. 
Under the present sytem, indigent defendants are dependent upon the charity 
of lawyers assigned by the courts. I know from personal experience when I 
was a young lawyer and from the experiences with young men with whom I have 
since been associated that the courts almost invariably appoint very young 
and inexperienced lawyers to represent the indigent defendants. The lack o 
experience of the lawyers so selected, together with the serious burden placed 
upon the lawyers so assigned by reason of the time necessary to properly pre- 
pare and represent a defendant in the U.S. courts means that the defendants 
are not represented with the same skill as is the Government of the United 
States, thus resulting in a miscarriage of justice in many instances. 

To the eredit of the legal profession, it should be said that most of the lawyers 
who are appointed under the present system diligently attempt to serve the 
interest of their clients but many of them are handicapped by the necessity of 
attending to the business of their private clients from whom they derive a liveli- 
hood and are under constant pressure to limit the amount of time which they 
are able to devote to the defense of their clients. A few, but by no means all, 
of the lawyers who are appointed by the courts are fortunate enough to be upon 
a salary from firms who are willing and able to subsidize them while they work 
on these cases and it is a general practice of such firms to give their full 
support to the lawyers so assigned, helping them by means of advice, making 
available the use of their libraries and other facilities. One or more of the 
young men in this office is called to represent indigent defendants practically 
every arraignment day in our court and one of the men is now working on a 
case on which he. has already expended more than 100 hours and will be re- 
quired to spend much more time. The defendants should not be dependent upon 
the chance that they will be assigned a lawyer who is able and willing to devote 
the time necessary to the preparation and trial of the case rather than to yield 
to the temptation to advise him to plead guily to avoid the burden of investiga- 
tion and trial of his case. 
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In general it seems to me that H.R. 4185 provides a good solution for the 
problem. However, there are some comments which I would like to make. 
Many of the district courts, including our court for the southern district of 
Indiana, sit not only in the populous centers such as Indianapolis but also sit 
and hear cases in other cities and towns a considerable distance from the seat 
of the court. Our court sits at Terre Haute, Evansville, and New Albany as 
well as Indianapolis, all of which are a considerable distance from Indianapolis. 
A salaried public defender located in Indianapolis could not well serve the in- 
terest of defendants who are to be arraigned and tried in other cities a con- 
siderable distance away. Under the bill, as I understand it, it would be neces- 
sary for the court and the Judicial Council to concur in the appointment of a 
paid counsel in these other locations. This process is cumbersome and appears 
to me to be unnecessary and I would favor giving the power to make these ap- 
pointments to the district judge without requiring the aproval of the Council. 

The limitation of $35 per day upon the amount which may be paid to counsel 
So appointed seems to me to be unreasonably small. A lawyer cannot maintain 
and operate even a modestly equipped office and earn a reasonable livelihood at 
this rate of compensation. 

The limitation on the amount which may be expended for compensation and 
reimbursement of expenses for counsel in any district to $5,000 in any year 
seems to me to be unrealistic. This amount may prove to be quite adequate in 
some of the less populous districts but wholly inadequate in others and the 
existence of the limitation could very well prevent retention of competent coun- 
sel in such districts. 

There is a great interest in this bill among the members of the organized bar 
and I can assure you that their interest is not based upon an expectation of 
receiving appointments as paid public defenders. It is because the bar generally 
is aware of the absolute necessity for some improvement upon our present sys- 
tem of providing defense for indigent accused. 

(14) I have concluded that the idea of a public defender system is sound and 
I am inclined to support it. I do not want to be too quick to criticize the work 
of the bar in the past in defending indigents accused of crime because I think 
they have done the public a great service in this respect. It is all very time con- 
suming and without remuneration. Twenty years ago the lawyers led all the 
professional groups on per capita income. Since that time they have been out- 
distanced by physicians and dentists and maybe other professional groups, which 
means that the income of lawyers has not kept pace with the inflated times in 
which we live. I am convinced that it is an unfair burden to place upon the 
bar to expect its members to defend indigents without any compensation. While 
it is true that lawyers are officers of the courts and owe a duty to the public for 
the privilege of practicing their profession, I believe the records will show that 
lawyers give more time on public matters than any other group of citizens, so 
it would not be amiss to grant some compensation to them for this service. 

In a judicial district such as this there is not enough work in this field to 
justify a full-time attorney, but provision is made in your bill to employ an 
attorney or attorneys on a case basis. I do think that the compensation men- 
tioned in the bill on a per diem basis is low and should be increased. Perhaps 
this should vary according to the district and be left to the discretion of the 
Judicial Conference. The figure mentioned is a maximum figure and it may be 
just as well to leave it to the discretion of the court in each case, but with an 
increased maximum per diem. 

(15) I am in my 7th year as a deputy prosecuting attorney and now prose- 
cuting attorney and am particularly acquainted with the problem of counsel 
for indigent defendants. I am completely in favor of your proposed bill; how- 
ever, I feel that some precaution should be taken to be sure that a defendant for 
whom counsel is appointed is truly indigent. I have found in State court that 
many defendants will not employ counsel on their own although able to do so 
unless the court forces them. Of course, the court does not take such action 
unless convinced that the particular defendant is financially able to employ his 
own counsel, 

The cost of administration of law enforcement in this Nation is presently so 
great that I feel that precautions should be written into the bill to make certain 
that the expense is kept as low as possible. 

(16) Although I haye no direct experience or detailed knowledge of this sub- 
ject I am generally aware of the problem and would be disposed to fayor legisla- 
tion along the lines proposed. If services are worthwhile they should be reason- 
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ably compensated. If they are to be handled on a charitable basis, then a fair 
commutation of the time devoted to such work should be a recognized income- 
tax deduction. 

Legislation in this area may raise a couple of problems. Should the public 
defender be a permanent job or should it be deliberately rotated to avoid a 
tendency toward a bureaucracy situation? I think I would, favor compulsory 
rotation provided there is some arrangement for a permanent secretary and 
facilities. 

The second point concerns a conflict of interest question. If persons in 
private practice are to be used in this work, some consideration should be 
given to an exemption from the conflict of interest statutes, particularly if the 
conflict is a technical one involving imputed knowledge or interest as distin- 
guished from active or actual knowledge or interest. 

With some hesitation I would suggest consideration of broadening the scope 
of the bill beyond criminal proceedings. I have in mind including certain 
administrative law cases where legislation imposes such a restriction on legal 
fees as to make it impractical for citizens to obtain legal advice except under 
unusual or charitable circumstances. For example, there are thousands of cases 
in the Social Security Act field where it is impossible for citizens to obtain legal 
advice in the trial of their cases involving complex questions of law such as 
physical disability, family relationships, survivorship rights, etc. In these pro- 
ceedings the citizen is at the mercy of the Government agency in the trial, also 
on judicial review in the district or circuit courts. In other words, what I am 
suggesting, if the right to legal representation is a public responsibility in a 
criminal proceeding (which we agree it is), why is it not also a public responsi- 
bility for the citizen in other proceedings where the citizen is denied rights of 
legal representation in agency or court proceedings? 

Knowing of your interest in these matters, I am bold enough to make this 
suggestion, and if you would look into how justice is stacked for the Government 
and against the citizen, who is deprived of legal advice in Social Security Act 
agency and court proceedings, I am sure you would agree that there is a problem 
of providing for a completely independent agency hearing examiner and possibly 
the service of a public counsel in hardship cases. 

(17) In my opinion, the system embodied in your bill has merit, is preferable 
over an alternative system, and would provide better representation for indigent 
defendants than the present system of court-appointed, unpaid counsel. 

The difference in compensation of the public defender and of counsel, as set 
out in the bill, is somewhat striking. Unlike the public defender, counsel may 
not have the assistance of Government-paid clerks. I know of no place where a 
lawyer may be hired for $35 per day. Perhaps the element of public service 
may justify a discount from fair compensation, but I doubt it should be so large, 
and one of the reasons for changing from unpaid counsel is still present in the 
case of grossly underpaid counsel. Or so it seems to me. Permit the suggestion 
that results obtained would be much better if the per diem for counsel should 
be raised to $50; and $75 would be better yet. 

(18) In my opinion, this is an excellent solution to the problem. It always 
seemed very unfair to me for indigent defendants to be defended only by inex- 
perienced and sometimes unwilling appointed counsel. Usually these lawyers 
are appointed on short notice and are required to make a decision about the case 
or do make a decision about the case after some short conference with the de- 
fendant in a room adjacent to the courtroom. When this is matched against 
the tremendous power and unlimited resources of the U.S. Government a very un- 
equal and unfair situation arises. In the 35 years that I have been practicing 
law I have tried a great many criminal cases and continue to try some of them. 
For this reason I have kept up with what is going on in the administration of 
criminal justice in the U.S. district courts. My experience with judges in this 
and surrounding States is that they seek to be eminently fair. However, I think 
the measure that you propose has great merit and that indigent defendants are 
entitled to the representation of a capable lawyer who will receive at least some 
compensation for his services. My only suggestion about the bill is that I feel 
that the maximum pay provided is somewhat low. 

(19) Unquestionably there are many instances where men have been convicted 
and sentenced where the result would have been different if the defendant had 
had competent counsel. The presence of any considerable number of defend- 
ants, who have been wrongfully convicted or whose sentences have been dis- 
proportionately long in our prisons, complicates and makes more difficult the 
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work of rehabilitation. They become resentful, aggressive, and fall easy prey 
to the agitators in the prison and those who have acquired a reputation of 
prison lawyers. 

Any legislation which will help to prevent this unwholesome situation should, 
and I am sure will, receive the approval of most prison administrators. 

Some courts have minimized the danger above referred to by a well organized 
and carefully supervised system of providing legal counsel for indigent defend- 
ants. The Legal Aid Association under the skillful leadership of Miss Florence 
Kelley in your own city of New York is well financed, enthusiastically sup- 
ported by the bar, and I believe generally respected by the courts. 

- Of course, there are many jurisdictions which have no Legal Aid Society and 
in which the organization of the work of providing counsel for indigent defend- 
ants is poorly organized. In some of these courts it is the lawyer that needs 
work who is selected rather than the attorney of high competence and fidelity. 

I note that your bill does not make it mandatory for the court to appoint a 
public defender, and the assumption is that such an official will be selected 
wherever and whenever it becomes necessary to obtain skillful and just treat- 
ment of the accused. 

I would respectfully suggest that in the enactment of H.R. 4185 you consider 
the advisability of limiting the term of the public defender in the same way that 
the terms of the prosecuting officer are usually limited. An appointment for 1 
year with the provision that the individual may be appointed for two more terms 
only might have the effect of bringing a higher quality of enthusiasm and 
ability into the job. One danger which has been pointed out is that the public 
defender with an indefinite term becomes just another part of the machinery 
of justice; his work becomes routinized and he is apt to lose his enthusiasm and 
identity with each case which comes before him. 

On the other hand, the experienced public prosecutor often has a considerable 
advantage over the rookie or unemployed lawyer, who many times is appointed 
counsel for the defendant, and who perhaps has never had a criminal case before. 

The well trained and experienced public defender will be better able to match 
the skill and experience of the prosecutor. 

In my own mind | have often questioned whether the words “public defender” 
‘properly describe the function of this individual. It is certainly in the long-run 
interest of the public to have defendants properly represented by an experienced 
person for after all he is a private defender rather than a public defender. Per- 
haps the words “defense counsel” or something like that might be more descrip- 
tive. 

I again express my appreciation to you for your advocacy of this legislation, 
which is in line with your previous efforts to improve the quality of criminal 
justice in the country. 

(20) I think that your bill has merit. However, in a very large city where 
the public defender might be required to devote all of his time to his duties, the 
maximum salary of $10,000 might not be enough in today’s market. Possibly 
it should be increased to a maximum of $12,000. In any event, the salary should 
be sufficient to attract a first-class lawyer, a man with sound judgment, who 
would have the respect and support of the entire community. 

_ (21) Your invitation of our views on H.R. 4185, providing for a public defender 
in the. U.S. district courts, is most welcome. We are in favor of the bill, and 
pany favored related proposals in the past. The traditional practice of assign- 

counsel to represent indigent defendants on a case-by-case basis appears 
to be breaking down, badly in the larger metropolitan areas, and is becoming an 
unfair burden on those relatively few attorneys who have experience in criminal 
proceedings. On the other hand, an organized public defender service has been 
thoroughly tested and found to be effective and practical in the major cities of 
13 States, and it is certainly time that the benefits of this system were made 
available to the Federal judiciary. 

“We are aware that the bar or the bench of a particular locality may oppose a 
public defender system on the ground that the individual assignment system 
works adequately in that district, or that a public defender is too costly. Your 
bill permits the accommodation of such local situations by invoking the optional 

rovisions of proposed section 3006(c), permitting the continued use of assigned 
unsel in a particular district. These provisions are an effective answer, it 
seems to us, to critics of the public defender proposals who decry the imposition 
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In our judgment, the proposed authorized compensation ($10,000) of the 
public defender is too low to attract the services of a full-time, skilled, and 
reputable defense attorney in the larger cities. Reflecting that the figure pro- 
vided for is a maximum, not a standard, rate, we think the bill should fix the 
maximum more nearly on a parity with the salary of the U.S. attorney. We sug- 
gest a maximum of $17,500. This is not, however, a matter of essence, and 
we would prefer to see the bill pass in its present form than to risk delay or defeat 
over this point. 

We should add that we believe there is no possible basis for finding any con- 
flict between your bill and the pending bill to provide a defender agency for the 
District of Columbia (H.R. 5889) introduced by Mr. McMillan. The MeMillan 
bill is applicable to the entire range of criminal and quasi-criminal proceedings 
involving indigents in the District of Columbia (except the U.S. court of appeals 
and U.S. Supreme Court). H.R. 4185 is, of course, limited to U.S. district courts. 
Moreover, if the McMillan bill were to pass, the U.S. District Court for the Dis- 
trict of Columbia would surely consider that the representation of indigents 
would be provided for more economically by the McMillan bill than by a separate 
publie defender for the district court, and section 3006(¢c) of your bill would 
then be invoked, allowing appointment of counsel in individual cases. These 
appointments could, and in all reasonable probability would, be made to staff 
attorneys of the agency created by the McMillan bill. The district court would, 
presumably, not award additional compensation for particular cases to full-time 
salaried staff counsel. 

We hope that H.R. 4185 will be favorably reported by your committee during 
the next session of Congress and passed by the House of Representatives. Pub- 
lie defender proposals have been before Congress for many years, but we 
believe that H.R. 4185 particularly merits favorable and prompt action. 

(22) The Public Defense Committee of the Chicago Bar Association has con- 
sidered H.R. 4185. The committee reported to the board of managers that the 
bill was meritorious and the board adopted this position. Therefore, it becomes 
the official position of the Chicago Bar Association. 

The board did, however, in adopting this position, also direct that certain 
suggestions concerning the proposed legislation be transmitted to you. They are: 

H.R. 4185 will accomplish the objective of providing indigent defendants with 
representation in Federal court proceedings. However, the bill as it now stands, 
has these obvious defects : 

1. Any bill to provide counsel to indigent prisoners in a Federal court 
eriminal proceeding should also include a provision for counsel to indigent 
habeas corpus applicants. Section 3006(a) should be amended on line 8, 
page 2 of the draft “a person charged with a felony or misdemeanor, other 
than a petty offense as defined by section 1 of this title; or (who applies to a 
district court for relief by habeas corpus from a State court prosecution ; or 
who applies under Federal rules for amendment or modification of sentence). 
The reason for this suggestion is that in the Federal courts one of the seri- 
ous problems is furnishing adequate representation for indigents who pro- 
ceed by habeas corpus. Title 28, section 2250 does not include a provision 
for furnishing an indigent petitioner with adequate representation by ap- 
pointed counsel. 

2. The proposed bill, subsection (b), limiting the salary to be paid public 
defender and assistant public defender to $10,000 per annum, may be unwise 
because it would tend to attract less able lawyers to the post of public 
defender and assistant public defender than would be found in the office 
of the district attorney. It seems to me that there should be no distinction 
in the salaries paid a public defender and that paid district attorneys. Oth- 
erwise, such a distinction will be a statutory recognition of the inferior 
worth of defense counsel as contrasted with the district attorneys represent- 
ing the Government. 

3. That section of the proposed statute, subsection (c), page 4, line 2, 
which limits compensation and reimbursement of counsel appointed to rep- 
resent an indigent in any district court not to exceed $5,000 in any fiscal 
year, may be unwise in that it will be difficult to maintain accounts and 
records of payments to a particular counsel. Furthermore, this limitation 
may be unwise beeause it seems to me it will defeat, in part at least, the 
purpose of the proposed bill ; namely, making available to indigent defendants 
effective court-appointed counsel. My suggestion would be that the bill place 
a limit on the amount that can be paid a court-appointed attorney in a 
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case. It may be that an able and conscientious lawyer will be able to handle 
more cases during the course of a year and he should be limited as to the 
amount he can be paid by the Government in a case rather than during 
the particular year. I can also see some difficulties in such limitation aris- 
ing in cases of authorized appeals so that if, in the course of an appeal, it is 
found that the lawyer appointed has already been paid the limit of the 
statute, appeals may be discouraged and capable representation denied to 
an indigent defendant or petitioner. 

4, In section (d), page 4 of the proposed bill, lines 3 to 8, inclusive, 
contain a provision which infringes upon existing Federal statutes which 
allow in forma pauperis proceedings. Appeals in forma pauperis are now 
rather liberally allowed in Federal district courts (see title 28, sec. 1915) ; 
and the provision contained in section (d), lines 3 to 8, page 4 of the 
proposed bill would seem to detract from these liberally construed provisions 
of existing Federal law. Rather than provide that the public defender or 
counsel appointed by the court shall also represent him in an appeal 
“* * * if either the district court or the court having jurisdiction of the ap- 
peal considers that there is reasonable ground for appeal and so di- 
rects * * *,” this provision should be changed to conform with existing 
law allowing in forma pauperis appeals “* * * without prepayment of fees 
and costs or security therefor, by a citizen who makes affidavit that he is 
unable to pay such costs or give security therefor.” Such affidavit shall 
state the nature of the action, defense, or appeal and affiant’s belief that he 
is entitled to redress. 

The provision of section (d) on page 4 of the proposed bill should be 
modified to conform to existing title 28, section 1915, and title 28, section 
753(f). (See for example: Ellis v. United States (78 S. Ct. 974), United 
States vy. Kinzer (98 F. Supp. 6)). Compare for example the opinions of 
U.S. Supreme Court with regard to equal protection of the laws under the 
14th amendment in in forma pauperis review proceedings in State criminal 
prosecutions. (Hskridge v. Washington (78 S. Ct. 1061, 357 U.S. 214; Grif- 
jin v. Illinois (76 S. Ct. 585, 351 U.S. 12). 

(23) (Conecurs with above.) 

(24). Personally, I feel that the Federal courts, in particular, have gone too 
far in their requirements in the field of criminal procedure. However, the pro- 
fession, as well as Congress, is faced with the problem of providing adequate 
counsel to indigent defendants. By reason of the requirements now prescribed 
by the courts, the tradition in the bar of providing counsel for indigent defend- 
ants has become outmoded. There are those of the bar who feel that this is one 
of the highest traditions of the bar and that it should be maintained. I, too, 
would like to see it maintained. However, the requirements of the courts, as well 
as the great volume, places an economic burden upon the profession which in 
my opinion should not be so cast. The requirements of the courts, to me, pre- 
suppose an overall social problem, and the burden of meeting the requirements in 
such cases should be a problem of all of society and not of one segment of 
society—namely the legal profession. 

I have heard many arguments as to the public defender system. In larger 
centers it probably is a satisfactory answer to the problem. In less populace 
areas, such as Oregon, it would seem to me that the appointment of individual 
counsel upon a fee basis would satisfy the problem. 

I would dislike mightily to see the high tradition of the bar in representing 
indigents give way to a public-supported defender system. However, to me this 
is inevitable and required by our modern day conditions. 

I do not pose as an expert in the field of criminal procedure, but I would raise 
a question as to whether the provisions of H.R. 4185 on page 4, lines 5 to 8, are 
proper. It would seem to me that if the public defender himself, or counsel ap- 
pointed by the court, in his sole opinion felt that there was merit in an appeal, 
that the appeal should be taken without regard to the order or direction of the 
court from which the appeal is taken. 

(25) I favor such a bill. I have arrived at this conclusion after 45 years 
of busy practice before State and U.S. district courts, a considerable portion of 
which practice was handling criminal cases. 

I would suggest that the per diem be based on or be related to the cost of 
living in the various States. For instance, in Alaska the cost is so much 
greater than say Arkansas, that the pay prescribed would not be nearly adequate. 

Our charge in this area for hourly services in office work alone is the sum of 
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$25 per hour. By this you could see that it would be hard to obtain competent 
attorneys to take over this work on a fee basis of $35 per day. 

As stated, however, I amt very much in favor of the general idea of the proposed 
legislation. 

With reference to pay, I realize that attorneys owe a duty to the courts to do- 
nate their talent, time, and service in assisting the courts in providing adequate 
legal service for indigent persons charged with crime. Too often I have seen 
cases where, had there been competent attorneys serving as public defenders, 
the cases might have been resolved differently from what they were. 

(26) I have read both of the enclosures with interest, and I am in full accord 
with your views that this proposed legislation is not only desirable but a ne- 
cessity to the administration of justice. 

My only criticism of H.R. 4185 is with respect to the compensation of court- 
appointed counsel at a rate not in excess of $35 a day. In my opinion, this is 
grossly inadequate compensation for competent and experienced counsel. I 
would like to suggest that the bill be amended to provide compensation at the 
rate of not more than $25 an hour for time spent in preparation of the case, 
as well as the trial thereof. I would consider such compensation adequate and 
would result in attracting competent attorneys to defend indigent defendants. 
The same compensation would also be available to attorneys who handle an 
appeal for an indigent client. 

In line with the above suggestion, the annual limit of $5,000 in any district 
should also be raised. 

I am not one who is in favor of squandering public funds; and, on the con- 
trary, I am a great believer in economy in government. However, if the con- 
cept of the public defender or of court-appointed counsel for indigents is to be 
made workable, it is important that the compensation paid to such counsel be 
adequate to attract persons who have sufficient experience and competence. 

(27) I have not had occasion to observe the functioning of unpaid assigned 
counsel in the defense of criminal cases in the Federal courts, but I am in 
agreement that better results are likely if counsel are paid either on a per diem 
or a salary. The Wisconsin Supreme Court 100 years ago held that even in 
the absence of a statute so providing, counsel assigned to defend an indigent 
charged with crime was entitled to a reasonable compensation from the county, 
in Carpenter vy. Dane County ( (1859) 9 Wis. 274, 277) : 

“Is it said that the court should, under such circumstances, assign the ac- 
cused counsel who must perform services gratuitously? But why should an at- 
torney be required to devote his time, attention, and all the energies of his 
nature, to the defense of a criminal for nothing? It may be that he is interested 
in seeing justice done, but really not more so than every other citizen. It is 
the boast of the profession that its members have ever been ready to volunteer 
their services in behalf of the unfortunate, despised, degraded criminal, so that 
he should have a fair trial. But is it just to impose upon them the burden of 
laborious and gratuitous services, or the alternative of witnessing all principles 
of law and justice outraged in the conviction of an undefended prisoner? It 
seems eminently proper and just that the county, even in the absence of all 
statutory provision imposing the obligation, should pay an attorney for defend- 
ing a destitute criminal.” 

I have two comments on the bill as written: 

1. No provision is made for furnishing paid counsel to indigent State 
prisoners applying for writs of habeas corpus in Federal court. It is the 
practice in the Bastern District of Wisconsin to provide such counsel in 
those cases where there appears some prima facie merit in the application 
for the writ, but of course such counsel are uncompensated. 

2. The maximum compensation provided by the bill seems too low. The 
$10,000 annual salary compares unfavorably with the salary range for 
U.S. attorneys and the $35 per diem is less than the minimum bar schedule. 
The statute providing for appointment of counsel in the State courts of 
Wisconsin fixes a maximum fee of $25 per half-day for court appearances 
and $15 per half day for preparation, but this has been superseded by sec- 
tion 256.49, Wis. Stats., requiring the court to fix the compensation of 
appointed attorneys “in such sum as the court shall deem proper, * * * 
which * * * shall be such as is customarily charged by attorneys in this 
State for comparable services.” 

(28) Needless to say, your bill is definitely a step in a much needed direction. 

It might interest you to know that during the territorial status of Alaska, and 
while our judges were appointed by the President, the court had authority to 
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appoint counsel for indigent defendants in criminal cases. All fines and for- 
feitures were kept in a special fund and the court allowed a fee for the counsel 
so appointed. The system worked very well and was head and shoulders better 
than the present system in the Federal courts. 

There is only one question that bothers me with your proposed bill and that 
is whether or not the salary allowance is sufficiently high. It would seem to me 
that a public defender should have a salary equal to that of a U.S. attorney. 
It should not be said that we pay more for prosecution than for defense. This 
would be applicable in those areas where it would be a full time job. Likewise, 
in those cases where they are appointed individually for each case, $35 per 
day seems too low. 

I want to heartily endorse your proposed legislation and am sure that if 
the matter was submitted to our bar association it would be unanimously en- 
dorsed. I also feel that a vast majority of the people of the United States would 
favor this legislation. 

(29) I am pleased to note that H.R. 4185 has been introduced in the House of 
Representatives of the U.S. Congress, providing for the representation of indi- 
gent defendants by a public defender in criminal cases in the distriet courts of 
the United States. It is a great step toward assuring the accused that he will 
receive due process of law under the U.S. Constitution. 

An indigent defendant is entitled to the finest and most competent legal defense 
that can be provided him under the law. Under the present Federal court- 
appointed system, certain members of the local bar volunteer their services. 
That these attorneys accept the call of duty at great financial sacrifice is a credit 
to the legal profession. Experience has taught us, however, that many of these 
well-meaning attorneys possess either little or no criminal trial experience. This, 
coupled with lack of adequate funds to enable them to prepare a vigorous 
defense, permits injustice to occur in a country which prides itself that equal 
justice under the law is available to all. A well-paid, competent, experienced 
public defender can furnish the accused with the aggressive defense necessary to 
assure him 4 fair trial. This public defender should have available to him 
sufficient funds and clerical help to enable him to prepare and present a vigorous 
defense for the accused. H.R. 4185 is designed to achieve this goal. 

Serious consideration should be given, prior to the ‘adoption of this bill, to an 
increase in the salary of the public defender to an amount comparable to the 
salary of the U.S. district attorney. This will enable the district courts to 
attract attorneys possessing the necessary skill and experience, who otherwise 
would find the fimancial sacrifice of leaving private practice too great to accept 
an appointment as public defender. It would point out to the world that in 
America the rights of an accused, regardless of financial resources, are given 
equal protection under the law. 

As a practicing attorney for over 25 years, who has been called upon from time 
to time to represent indigent defendants, I heartily endorse and recommend the 
adoption by Congress of H.R. 4185. 

(30) I will try to give you my frank opinion in regard to this situation. I 
believe that the present system of court-appointed unpaid counsel for indigent 
defendants in Federal courts is neither fair nor adequate to the lawyer appoimted 
or to the defendant. It does not work out fairly for the accused and certainly 
is not fair to the lawyers practicing at the place where it happens that the 
district court of the United States holds its sessions. It might be all right where 
a plea of guilty is proper and desirable; but, where an actual trial is had, it can 
be almost disastrous for the lawyer who happens to be appointed because he has 
other business, he cannot take care of that business, yet he does not get paid for 
his time or expenses. We have a system in the State courts of Nebraska 
whereby, upon a showing and request made by an indigent defendant, the 
trial court appoints counsel to represent him; then, at the termination of the 
litigation, the court fixes the fee which includes expense items and then, upon 
presentation of this order to the county, it is paid by the county board from 
county funds. This sometimes works a hardship in the event of extended liti- 
gation, upon the particular county involved, but, on the whole, I believe it works 
out quite fairly and it has the tendency of holding down the costs involved. I 
feel that this is probably better than an office of public defender, but I would be 
opposed to the fixing of the per diem rate by statute but I think this should be 
left to the discretion of the trial court and the trial court should be specifically 
authorized to authorize, in advance, funds for investigation, and in all events to au- 
thorize reimbursement for expenses. My thinking is that in some cases $35 per day 
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would not be reasonable or fair, whereas in other cases it might be altogether 
proper. Under the laws of Nebraska, in State court, in our metropolitan county 
of Douglas, which includés the city of Omaha, we do have an office of public 
defender. However, I feel that so often this results in politics because he is 
elected in the same manner that a county attorney is elected. I would fear that 
the appointment of a public defender by the trial Federal courts might aiso 
result in politics and it also has the tendency to create another expensive office, 
when in many instances the cases could be handled by the appointment of differ- 
ent attorneys for each case, resulting in much lower overall costs. My thinking 
is that, if the U.S. district courts were authorized to do so, they would have a 
tendency to appoint a public defender, whether or not the caseload would justify 
it, and, of course, whoever was appointed public defender would always try to 
justify the existence of his own office. I do think that the matter of funds for 
investigation by an attorney appointed by the court as a defender is very impor- 
tant because, as you stated in your article in Case and Comment and as stated 
by Hon. Jerome Frank, the district attorney has all sorts of facilities for investi- 
gations but an indigent defendant and his court-appointed attorney have no such 
facilities. I therefore feel that the matter of expenses for investigation and the 
securing of experts is actually of as much importance as fair and equitable fees 
to the attorney appointed. 

By all means, your bill has merit and you will understand that I agree 
with its principles. Our present system is certainly a black mark against 
the legal profession and the administration of justice as a whole and should 
be remedied forthwith. I hope I have been of some assistance to you and your 
committee. 

(31) Members of the legal profession generally agree that there is urgent need 
for improvement in the representation of defendants in criminal cases in the 
U.S. district courts who are unable financially to employ counsel. Lawyers, 
however, are not unanimous in their views as to the method of accomplishing 
such improvement. 

While I do not have an extensive criminal practice, I am greatly interested 
in the subject matter of your bill, and have been for some time. I have 
served as assigned counsel in the District of Columbia without compensation. 

All lawyers who have given the question any serious thought agree that 
our present system of unpaid assigned counsel is inadequate. 

While the public defender system seems to be successful and economical 
in a number of jurisdictions, I lean to a method of providing payment of 
reasonable compensation for assigned counsel. Although well along in years, 
I have not forgotten my early efforts at trying to gain knowledge, experience, 
and training in actual courtroom practice. To many young lawyers assign- 
ments to defend indigent defendants have come as a welcome means of gain- 
ing trial experience. There is the objection, of course, that the defendant 
is represented by inexperienced counsel. Young lawyers, anxious to estab- 
lish themselves in the practice of law and to build up a good reputation, 
generally will devote more time, energy, and thought to the representation 
of an indigent defendant than an experienced trial attorney can afford to 
take from his active and lucrative practice. My experience with young law- 
yers has led me to believe that most of them are competent to represent 
clients. The foregoing is one reason I favor a system for compensating as- 
signed counsel. 

While not opposed to the public defender system, I have felt that there 
is some objection to it because both the prosecution and defense of a poor 
man are in the hands of public servants receiving their compensation from 
the same source and owing allegiance to a common employer. Perhaps I am 
old fashioned in my views. I feel that our Government is becoming too strong 
centrally. Our taxes go up from year to year and governmental activities 
continue to expand. Everything is becoming socialized. The Government is 
entering fields that formerly were left to private enterprise. Maybe that is 
best for the individual. I am not a competent judge, I fear. 

The administration of justice, of course, is a proper subject for govern- 
mental control. Our Federal judicial system is the best in the world, in 
my opinion, and we should strive to keep it that way. There is room for 
improvement, of course. 

In the last paragraph of your letter you state that the committee would 
like to know (1) whether the system embodied in your bill has merit, (2) 
whether an alternative system is preferred, or (3) whether I am of the 
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opinion that our present system of court-appointed, unpaid counsel for in- 
digent defendants in Federal courts provides fair and adequate representation. 

As to (1), your bill has great merit and the proposed system is good. The 
bill is well and carefully prepared. I am of the opinion, however, that a part- 
time public defender should not be permitted to engage in the private prac- 
tice of criminal law in the same jurisdiction in which he serves as a public 
defender. Perhaps the bill should contain a provision prohibiting such prac- 
tice. There seems to be no objection to his engaging in civil practice. 

As to (2), I have indicated that I lean to the fair compensation of assigned 
counsel. If that method is chosen, the bill is susceptible of easy amendment 
to so provide. 

Concerning (8), I feel that our present system of unpaid assigned coun- 
sel is deficient, although for the most part assigned counsel in this juris- 
diction render good service and are to be commended. The system is un- 
fair, however, to the public spirited few who bear most of the burden. Many 
experienced lawyers ask to be relieved from such assignments because they 
feel that in justice to themselves and their families their energies and tal- 
ents should be devoted to cases from which an income may be derived. 

Before closing, permit me to comment on subsection (d) on page 4 of the 
bill. Provision is there made for the representation by the public defender 
or appointed counsel of the defendant on an appeal “if either the district 
eourt or the court having jurisdiction of the appeal considers that there is 
reasonable ground for appeal and so directs.” I believe the quoted language 
should be deleted, and the question of appeal left to the defendant and the 
public defender or the appointed counsel, as the case may be. As presently 
worded, the bill would seem to require an application to the district court 
or the appellate court or both before the appeal actually is taken. This adds 
to the work of the public defender or appointed counsel and is bound to cause 
delay. Extension of the appeal period provided by the Federal Rules of 
Criminal Procedure frequently would be necessary. 

The privilege of expressing my views on such an important legislative pro- 
posal as your bill is fuly appreciated, and I venture to express the hope that 
what I have written may be of some help to you and the committee, and that the 
bill will be enacted finally during the next session of the Congress, 

(32) My views on the matter are this: The present system of court-appointed, 
unpaid counsel for indigent defendants in Federal courts is a disgrace to our 
judicial system. The proposed bill offers an intelligent solution to the problem. 
I know little about the public defender system (although we have it in Minne- 
sota in one or more of the metropolitan counties) but we have long had a 
system of court-appointed counsel and have come to take it for granted as one 
of the more civilized features of our judicial system. I take it on faith that the 
public defender system is suitable for metropolitan areas and ordinarily court- 
appointed counsel in less densely populated areas. 

However, a maximum of $35 a day for court-appointed counsel (both in and 
out of court) is entirely too low. The recent trend of U.S. Supreme Court 
decisions in civil rights’ cases makes it clear that honest, actual, and reasonably 
intelligent representation by counsel is an essential element of due process in 
felony cases. A lawyer representing an indigent defendant in such a case should 
not be expected to work at a starvation wage, even though heretofore he has 
had to do the work at no wage at all. The stautory maximum in Minnesota is 
now $50, which is regarded as none too high but is a lot better than it used to 
be. I believe the feeling everywhere is that a lawyer is entitled to higher pay 
for working in Federal court than in State court. I would suggest a maxi- 
mum of $100 per day. It is true that all this is expensive, but likewise it is 
expensive to hire policemen and deputy sheriiffs and maintain jails. 

(33) I believe, as you do, that a radical change is necessary in the matter 
of appointing counsel for poor defendants in the U.S. court. To a great extent 
I am in favor of your bill which would create the office of public defender. 
However, I strenuously protest placing the appointing power in the hands of 
the U.S. judge. I would like to see that officer appointed by the executive 
department for a definite term, say 4 to 6 years. Your bill does not state the 
duration of the public defender’s appointment. 

If a public defender holds office at the will and pleasure of the district judge, 
you can expect an unusual amount of pleas of guilty and very few appeals. 
I am no “bull in a china shop’, but I know that a sincere practitioner cannot 
go through a criminal trial, especially a lengthy one, without challenging the 
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action of the judge. The average lawyer who will take this job at $10,000 a 
year, yet knowing he is in there at the will and pleasure of the court, actually 
will not be so free as to protest actions he considers prejudicial to his defendant 
as he would be if he were paid counsel. 

With regard to paying counsel $35 a day, in a district where there is no 
public defender or where the public defender cannot appear, I am very uneasy. 
I am fraid that this would make the representation of indigent defendants a 
matter of patronage. In recent years most of the attorneys appointed by the 
court are those who are receiving appiontments as trustees, attorneys for 
trustees, et cetera, in the bankruptcy court. They may be independent, but on 
account of their status, there is a reasonable doubt thereof. 

(34) I believe H.R. 4185 basically has great merit. The only suggestions 
that occur to me relate to specific provisions. 

(1) Personally, I strongly prefer that the attorneys be selected by the 
court from the lawyers in private practice, rather than that a public 
defender agency be created. However, I see no valid objection to leaving 
the decision to the district court and the judicial conference of the circuit, 
as provided in subsection 3, lines 14-18. 

(2) Reference is made to subsection (d) lines 3-8, the provision that the 
attorney on appeal shall be the same as the trial attorney I refer to the 
test whether an attorney shall be appointed or not: “* * * if either the 
district court or the court having jurisdiction of the appeal considers 
that there is reasonable ground for appeal and so directs.” I take it that 
provision was drafted with 28 U.S.C. 1915 in mind. That section excludes 
an appeal in forma pauperis if the trial court certifies “that it is not taken 
in good faith.” If the test under the proposed legislation is intended to 
be the same (except for adding jurisdiction in the appellate court) as in 
28 U.S.C. 1915, it might be advisable to use the same language, since 28 
U.S.C. 1915 has been interpreted in many decisions. If, however, the new 
wording has been deliberately chosen as a more simple and clear statement 
of the artificial interpretation of the “good faith’ clause in 28 U.S.C, 1915, 
I would suggest that the intent be noted in the report so that the benefit of 
the decisions under 28 U.S.C. 1915 will not be endangered. 

(35) I share what I believe to be the prevailing view among fair-minded 
members of the bar and of legal teaching circles: An adequate public defender 
system in the Federal courts financed by public moneys is an urgent need. 
Both the city and county of Los Angeles have such a system, and I know from 
personal experience what splendid records both of these offices have made in 
assisting our local judiciary more closely to approximate the ideal of equal 
justice before the law. I, therefore, believe your bill to be an extremely long 
step in the right direction. 

Since one of the principal purposes of a public defender system is to provide 
a source of payment for legal and necessary investigative services, I have two 
suggestions in this area: First, while maximum annual compensation of $10,000 
for a full-time public defender may be quite adequate in some areas of the 
country, that figure is well below salaries paid to experienced public attorneys 
in supervisory capacities in both Los Angeles and San Francisco. * * * My 
suggestion would be that the maximum annual salary for a full-time public 
defender be no lower than $15,000, in a district such as we have in southern 
California. With approximately 15,000 new citizens settling here monthly, it 
is clear that an adequate public defender system must include a number of 
full-time lawyers. A maximum annual compensation of $10,000 would attract 
few, if any, high caliber men of experience. 

My second suggestion relates to a provision for payment of investigative and 
other specialized services by the public defender. It is possible that such serv- 
ices, including those of expert witnesses, would be covered by the provision in 
your bill relating to expenses necessarily incurred by the public defender. I 
think that cautious draftsmanship would indicate that a specific authorization 
be included in the bill permitting the retention of such services of investigators 
and of expert witnesses as are deemed necessary in the discretion of the public 
defender. I understand that most public defenders consider themselves hamp- 
ered by the lack of an adequate investigative staff. This, then, would be one 
area in which the Federal Government could lead instead of follow local 
public defender systems. 

Of course, any such system requires money. As you point out, however, the 
amount, on a per capita basis, is minute. I sincerely hope that your proposal 
will not be branded, as have so many other urgently needed measures recently, 
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as inflationary. It has been well said, and often with truth, that the courts are 
the main bulwark of our liberty. If they act with a palpably uneven hand by 
denying effective counsel to the indigent, that bulwark could easily crumble. 

(36) In my opinion H.R. 4185 is an excellent, well-considered measure which 
should go a long way toward solving a troublesome problem in the administra- 
tion of justice. 

My familiarity with this problem stems from the fact that the New Jersey 
State Bar Association’s Criminal Law Committee of which I have been a mem- 
ber for several years, made a study of the representation of indigent defendants. 

I might state that initially many members of our committee were unfavorably 
inclined toward the adoption of a public defender system, but that as our study 

. we shifted over and ended up in favor of it. 

At the beginning of our study, two questions bothered the members of our 
committee, i.e. (1) would the public defender become so familiar with the 
prosecutor that they would fall into the practice of making deals and (2) would 
the public defender use the position as a stepping stone to becoming public 
prosecutor? 

We made inquiries of a number of public defenders and prosecutors and found 
that neither fear was well founded. 

It should be stated, however, that we did run into one question for which 
we never did receive satisfactory answers from those who were operating under 
a public defender system. This is the extent a public defender could or should 
make use of information he might acquire over a period of time relating to 
organized crime in his area, or to crimes other than those with which he is 
actively involved. Public defenders gave us a variety of answers to this, and 
the committee itself disagreed. We did. however, agree that if a public de- 
fender system were to be adopted, the canons of ethics should be amended to 
cover this particular problem specifically and so guide public defenders rather 
than to leave it to each one to arrive at his own solution. 

I was particularly pleased to note that you have provided in H.R. 4185 for 
expenses necessarily incurred by the public defender or the assigned counsel 
with the approval of the court. 

This problem was of major concern to our committee. We recognized the 
fact that the prosecution has at its disposal an investigative staff, scientific 
laboratories, psychiatrists, and other expert witnesses. If the contest is to be 
fairly waged, these facilities should be made available to the defense under 
proper safeguards. 

Bi. is, however, on this very point that one of my two questions about the bill 
arises. 

At page 3, line 24, to page 4, line 2, “The aggregate amount expended for com- 
pensation and reimbursement of such counsel” is limited to $5,000 in any dis- 
trict in any fiscal year. 

Since the word “counsel” can be used collectively, I am not clear whether this 
limitation applies to the aggregate sum paid to any one counsel, or to the amount 
permitted to be paid to all court appointed attorneys in a given district. 

If this is a gross limitation on all such attorneys in any one district, it would 
seem to me to be too small, especially since the limitation includes compensation 
and expense of appeals (p. 4, lines 14 to 18). One murder case involving the 
use of psychiatrists and an appeal could well exhaust this allotment. 

I may be in error in my interpretation. If this error is shared by many 
others, perhaps this suggests the advisability of clarifying the bill in this 
particular, 

My only other question about the bill itself relates to the first sentence in 
paragraph (d) relating to, the function of the courts in ruling that there is rea- 
sonable ground for appeal. 

I recognize the advisability of having some control over appeals. Most crim- 
inals, even after having pleaded guilty, are prone to take appeals. Yet, if the 
public defender or the appointed counsel does not want to take an appeal, just 
how is the court’s ruling obtained? A reluctant counsel is not apt to be very 
persuasive when he applies for a ruling. A district judge of the highest caliber 
might well advise an appeal from his own rulings, but a judge of lesser standing 
might be unreceptive. The appellate court will not be familiar with the case 
until the record, or at least the pertinent part of it, is presented to it. 

Of course, a defense counsel who believes there should be an appeal would 
do a competent job in seeking court approval for one. But where trial counsel 
is unsympathetic to the taking of an appeal, I believe there should be some 
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‘provision whereby the condemned should have a fair preliminary review of the 
existence of reasonable grounds for appeal. 

This could be done in-one of two ways. One, upon application by the con- 
demned, the court could appoint another counsel ‘to review the case and present 
the possible grounds to the court. The other way would be to have the review 
made by a standing committee of a bar association, and it make the presentation 
to the court. 

In either case, if the court directs that an appeal be taken, it should be by the 
trial cownsel unless the court otherwise directs, as he should be familiar with the 


case. 

(87) In my opinion the general system embodied in your bill has merit. I am 
not in a position to suggest my preference for an alternate system because I do 
not have an alternate proposal in mind. My present thinking would be that 
rather than having the office of public defender, if adequate funds were available 
for the payment of court-appointed trial counsel, that this system might work 
even better than a public defender system. 

I am convinced that the present system of court-appointed unpaid counsel for 
indigent defendants is unfair to the attorneys who are representing these 
defendants and there are undoubtedly cases where the financial burden of 
“carrying” the appointed case is sufficient to encourage a plea of guilty. 

(38) I am not entirely convinced of the merits of a public defender in Federal 
eourts. Possibly this may be due to the fact that my practical experience is 
limited by my residence. Sioux Falls, where I practice, is the largest city in a 
five-State area but has a total population of not over 70,000. There might be 
problems in connection with the Federal criminal practice in a large city that 
would justify a public defender, with which I am not familiar. 

I do feel, however, that section (c) contains a savings clause which would 
be useful and practical. It authorizes the payment of appointed counsel for 
indigent defendants at a rate not in excess of $35 a day. This, in my opinion, 
is a salutary provision and one that is badly needed. 

At the present time, the Federal court has no provision authorizing payment 
of counsel appointed for indigent defendants. The appointments usually go to 
the younger members of the bar, who accept the responsibility as a public duty. 
Their only compensation is the experience gained and the personal satisfaction 
of having performed a public service. 

The State courts in South Dakota likewise do not have a public defender but 
do pay a reasonable compensation to counsel appointed for indigent defendants. 
Personally, I feel that a similar provision in the Federal statute, such as con- 
tained in H.R. 4185, would adequately cover the situation, not alone in South 
Dakota but likewise most of the States in the 8th, as well as the 10th circuit. I 
strongly endorse the payment of a reasonable compensation to counsel appointed 
by the court for indigent defendants and repeat that, in my own State, I do not 
feel there is any need for a public defender. The same I feel is likewise true 
pe sry States with a small population and no large congested centers of 
pop on. 

I am glad to add my endorsement in the principles contained in H.R. 4185 and 
feel that so long as the appointment of a public defender is not mandatory, that 
I can endorse the entire bill. 

(39) It is my opinion that the system embodied in your proposed bill has merit 
and is the best approach to the problem. My only question relates to paragraph 
(C). That is all directed to the matter of economy. I am not convinced that 
economy is the principal consideration where we are dealing with the lives 
and liberty of unfortunate persons. I was wondering if the word “practically” 
could be substituted for the word “economically” in line 11 of paragraph (C). 
Any court would no doubt have economy in mind even though the word “econ- 
omy” did not appear in the statute. I do not wish, however, to stress this point. 

I am wondering if the paragraph beginning on line 14 of page 3 is entirely 
clear. It provides that the court may appoint counsel for indigent defendants 
in particular cases, sets the compensation for not to exceed $35 a day plus 
certain expenses, then concludes: “the aggregate amount expended for com- 
pensation and reimbursement of such counsel in any district may not exceed 
$5,000 in any fiscal year.” I am not sure whether that means the aggregate 
amount of expenses and compensation in one case to counsel in a particular 
ease, or whether it means that the total amount paid out in any one district 
for fees and expenses in all Gases, regardless of the number of cases and number 
of separate counsel, shall not exceed $5,000 a year. If the latter is true, there 
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might readily be indigent persons left without paid counsel to represent them. 
I believe the intent was to have a total of $5,000 allotted to one district for 
the year. In any event some clarifying sentence might be inserted. In line 
1 of page 4 appear the following words: “of such counsel.” If the words 
“of all appointed counsel” were substituted, the $5,000 limitation would then 
seem to be clear. , 

Your letter was a broad invitation for suggestions. I would have nothing to 
suggest except as above. 

In my opinion the experience in this district has established a genuine need 
for the passage of a bill such as H.R. 4185. I am satisfied that the proposed 
bill, providing for the appointment of counsel, including compensation and ex- 
penses, and leaving the discretion in the district court as to whether or not 
there should be a public defender paid an annual salary, or individual appoint- 
ments in separate cases, is the best possible solution for supplying needed legis- 
lation. I strongly urge that the proposed bill, as drawn, or with such minor 
technical changes as might seem desirable, be adopted. 

(40) My only suggestion as to the bill, and this is a matter of no real im- 
portance, is that in line 11 on page 1 I would suggest changing the word “con- 
veniently” to “efficiently”. After all, the public defender should at times have to 
carry on work which is inconvenient to him, but he could nevertheless carry 
it on efficiently. Aside from this, the bill seems to me to be admirably drawn. 

(41) Fremont attorneys are called upon from time to time to defend indigent 
defendants in our State courts here. However, they are paid for so doing. In 
noncapital cases an attorney so assigned cannot by Nebraska Statute 29-1803 
be paid to exceed $300. The fee was raised to this amount from $100 by the 
1957 session of the Nebraska Legislature. In capital cases there is no limitation 
on the fee and rather large fees have been submitted by and paid to lawyers 
defending in such cases. To my knowledge this system has worked satisfactorily 
though I have not heard discussions regarding it. If attorneys assigned to 
defend such prisoners were not paid, I am afraid that often they would not get 
an adequate defense, particularly where considerable time and expense must be 
incurred by the attorney. 

From the little I know about this matter, I would certainly agree with you as 
to the desirability of the legislation that you propose, though I have not heard 
what arguments there might be in opposition to your bill. Many lawyers, no 
matter how civic minded, are just too busy to take on unpaid defense assign- 
ments. For others, the law business is not lucrative enough to justify much 
time on a nonpay basis. 

One comment I would have is that I think that the rate of $35 per day for 
preparation and trial is far too low. The Nebraska State Bar Association’s 
advisory fee schedule provides for a fee of $100 per day for preparation and 
$150 per day for trial work in the U.S. district court and $75 per day for prepara- 
tion and $150 per day for trial work in our State district court. A fee of $35 
‘per day is so low that I am afraid it would not accomplish your purpose. 

(42) Solely from hearsay and reputation I have always understood that the 
‘public defender system, which was started in Cook County, Ill., around 1935, 
has proven to be a great improvement over the old method of providing counsel 
for indigent defendants to criminal indictments. 

If I may presume to make a suggestion about the bill which you sent for my 
comment, I feel the limitation of $5,000 payable to any one practitioner in a 
single year both for services and expenses will operate to the prejudice of those 
who incur substantial expenses in contrast to those who render only services 
with insignificant expenses. In any event, the expense bills will have to be 
approved so that there is a independent. check upon the incurring of them. 
In other words, I would impose no limit on approved expenses and would con- 
fine the $5,000 limit exclusively to fees for services rendered. 

(43) In my opinion, some such program as outlined in H.R. 4185 is necessary 
in order to make the right to counsel for indigent defendants in the Federal 
courts charged with major offenses, a reality . 

The bill, as I read it, fails to fix any term of office for a public defender or to 
authorize the appointing court for the Judicial Conference of the United States 
or any other authority to fix such term of office. 

Due to the fact that a public defender and even his assistant may be paid a 
salary of $10,000 per annum, the $35 per day provided for counsel appointed 
where there is no public defender is ridiculously low. 
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(44) I have read the bill with considerable interest, since I have long felt 
that some system of public defense should be devised for use in the Federal 
courts. I know that most, State courts make some provision. Wyoming, for in- 
stance, does pay counsel on a case basis for defense of indigent prisoners. 

I agree wholeheartedly with the theory set forth in H.R. 4185, but take some 
exception to the amount of remuneration to be paid to counsel on a case basis. I 
note that $10,000 per annum is an adequate salary for the public defender. How- 
ever, I do not feel that a fee of $35 per day for preparation and trial of criminal 
cases is adequate to defense counsel on a per diem or case basis. This is very 
little more than gratis work and I doubt it would be much incentive toward any 
change in attitude that might be expected under this system. It would seem 
that legal fees more commensurate with those obtained in general practice would 
be the better payment to achieve the desired result. Most trial attorneys in this 
area of Wyoming figure that nonjury trials will run about $150 a day, and 
qusy trials $200 a day. Preparation, time, and briefing runs at about $25 per 

our. 

(45) I consider this a good bill. Undoubtedly, with experience, it would be 
possible to improve it but only after experience. There are pros and cons on this 
subject matter, and I believe that the pros outweigh the cons in this situation. 

It has been my privilege to serve for several years on the American Bar Asso- 
ciation Committee on Legal Assistance to Military Personnel. We have seen the 
trials and tribulations of giving help to those who are not able to afford legal 
representation. The Legal Aid Society of the United States has done a fan- 
tastically fine job but when it comes to the question of defending persons in the 
district courts of the United States who are financially unable to secure proper 
assistance, your bill certainly fills a long needed gap. Too few of the lawyers 
of the country specialize in the criminal law field. We have unfortunately gotten 
away from that and gone into the administrative practice or the corporate prac- 
tice or confining ourselves to real estate and similar civil portions of the law. 
Certainly a person should have one defend him who is experienced. We never 
can legislate integrity ; hence, any bill could be defeated by the failure of people 
to carry out their sworn obligations. But I do not believe the bar would permit 
such to happen and I do not believe that the district court judges who make these 
appointments would. There is only one thing about the bill which I believe is 
out of line and that is the per diem which is permitted in these cases. I do not 
believe that a lawyer can work for $35 a day particularly as maintaining a law 
office and secretarial help is so heavy. However, you people are the best judges, 
and I certainly hope this legislation passes. 

(46) While we agree with you that the present system of assigning counsel 
from among the younger and less experienced members of the bar is far from 
satisfactory, particularly in the larger cities, we do not believe that the bill 
should authorize the appointment of a public defender, with a salary up to 
$10,000 per annum, for each place where terms of court are held. We feel that 
a district judge might well adopt the attitude that he was entitled to appoint 
a public defender regardless of the caseload, and that the cost of administering 
our Federal judicial system might very well be greatly increased without a com- 
mensurate return in terms of justice. 

In the southern district of Florida, the district judges have always insisted 
upon the acceptance of this responsibility by members of the bar, and by and 
large the plan has worked very well. However, it is our understanding that in 
some areas, such as Miami, the lawyers appointed do not regard their duties 
too seriously and in these instances some provision probably should be made for 
a public defender. But if one were appointed in each of the 7 or 8 cities in which 
terms of court are held, with one or more assistants allowed in the larger cen- 
ters, the cost of administering the courts of this district could be increased by 
as much as $100,000. We believe that a limitation based on population or case- 
load should be incorporated into the law. 

(47) I agree with the purpose of the bill but raise the following question : 

1. Is the limitation of $10,000 per annum so restrictive that the court 
would be unable to employ lawyers of sufficient competence? 

2. I agree with the limitation of $5,000 in a fiscal year as to fees but it 
does not seem right to include expenses in such limitation, because I would 
think that they could themselves exceed $5,000 in a single case, particularly 
if there is an appeal to the circuit court. 

8. The limitation of $35 a day is in my opinion entirely inadequate and 
should, I believe, be at least $150 a day. 
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(48) We have analyzed your bill and speaking for our firm, we are of the 
opinion that it not only has merit but is long overdue. Most attorneys, at least 
in this area, have neither the time, money, or inclination to adequately prepare 
and present a case without compensation. Although professional pride and 
ethics requires us to adequately represent the poor and indigent, nevertheless, I 
am sure that human nature is always a factor and the nonpaying client is often 
apt to find his case shelved beneath the myriad of other work that the busy 
practitioner always has. Moreover, a given case usually requires considerable 
investigation and expense before a lawyer can come to an intelligent decision 
as to its merits and, I believe, this is particularly true in criminal cases. 

I doubt that the caseload is heavy enough in this area to require the services 
of a full-time public defender, so I believe that the alternative, court-appointed 
counsel, would probably be more appropriate here. This is the system presently 
utilized in our State courts and it seems to work out very well. 

The only objection we would have to the bill is the limited amount of com- 
pensation provided for therein. The maximum compensation would probably 
be adequate in the majority of the cases, but in the event of a protracted trial, 
such compensation would be wholly inadequate and would cause an extreme 
hardship on the practitioner. Accordingly, I think it would be appropriate if 
the bill would include a provision to the effect that the presiding judge in his 
discretion could allow more adequate compensation in extreme cases. How- 
ever, I suspect there are practical considerations to be met in attempting to get 
this bill passed even in its present form and certainly the compensation provided 
for is better than nothing at all. 

(49) I am fundamentally in agreement with the premise that no person should 
fail to receive adequate representation in criminal cases, whether Federal or 
State, for reason of lack of funds. To this end I would strongly support legis- 
lation investing the judiciary itself with authority to appoint counsel in crimi- 
nal cases after appropriate inquiry under oath of the applicant with respect to 
his financial situation. 

Some jurisdictions are better situated to make desirable a permanent public 
defender than are others. This is perhaps particularly true with respect to 
large metropolitan areas where of necessity numbers of people and pressures 
upon the court render the administration of justice pressed for time. I do not 
believe it would be so in New Hampshire, cr in other smaller States or more 
rural areas in larger States where the indigent criminal defendant is still a 
sufficient rarity to assure proper interest in and protection of his rights. 

Of course, the diffic with the concept of a public defender lies in the in- 
vitation to commercializé’'the defense as well as the prosecution in the adminis- 
tration of criminal laws. Also any man ona salary is perhaps less likely to give 
or desire to give that quantum of zeal that sometimes makes the difference be- 
tween an adequately prepared defense and going through the motions. 

Were LI an indigent criminal defendant charged with a serious offense I would 
prefer court-appointed counsel under a statutory system which assured counsel 
in such circumstances sufficient reimbursement as to make counsel’s efforts 
more than an act of charity, as well as to discourage a situation which some- 
times exists wherein no first-rate lawyer feels he can afford to be court-assigned 


I would furthermore strongly approve of a rule within bar associations 
(preferably to be adopted on a voluntary basis) wherein to continue in good 
standing any member not having a conflict of interests must accept such a court 
assignment. * * * 

I continue to strongly favor a system of paid counsel for generally indigent 
criminal defendants in both State and Federal courts, but believe that in most 
instances this should be done by the judiciary after appropriate examination 
with establishment of an office of public defender limited to specified areas in 
which there is a demonstrable need for same in the interests of fairness. 

(50) I am quite certain there is universal agreement among Idaho attorneys 
that the present system of court appointed, unpaid counsel for indigent defend- 
ants in Federal courts is most unfair and does not provide adequate 

tation. 

House Resolution 4185 indeed has merit and most certainly will receive the 

unqualified support of the members of our bar. 
' In subsection (b) I would increase the maximum salary of $10;000 to $15,000 
and would increase the daily rate of compensation for court appointed counsel 
from $35 to $75 and would eliminate the maximum limit of $5,000 in any 
fiscal year. 


counsel. 
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The population of Idaho would, of course, not. warrant a full-time public 
defender. For this reason we are most vitally interested in seeing that court 
appointed, counsel are adequately. compensated for their time and effort on 
behalf of indigent defendants. Although we would continue to represent indigent 
defendants without compensation for our services, we feel such a system is 
unfair to the defendant and is inimical to the proper administration of justice 
in the United States, 

We very strenuously urge the enactment of legislation embodying the prin- 
ciples set forth in House Resolution 4185 of the 86th Congress. 

(51) You inquire in the last paragraph of your bill first, as to whether tlie. 
system. embodied in your bill, H.R. 4185, has merit. The immediate answer 
to that is “Yes,” the bill does have great merit. 

Secondly, you inquire as to whether I prefer an alternate system. The only 
suggestion I would have to make in connection with this. bill H.R. 4185 is that. 
I would. like to have the appointment of the public defender lodged in some 
other body than the U.S. district court. This is not because I am not a great 
admirer of the U.S. district court throughout the country. I think they are 
unexcelled anywhere. My hesitancy comes from the fact that the public 
defender is appointed by the judges who try the criminal cases. I doubt that 
this would do any real harm because I have sufficient confidence in the Federal 
judiciary and my fellow members of the bar to believe that neither would. permit 
this fact. to interfere with the discharge of their various duties. My recolleetion 
is that there is another bill pending that provided for the appointment of a 
public defender by trustees who were appointed to consummate, organize, and. 
carry out the public defender system. 

I believe in the District of, Columbia that my brethren at the bar have done 
an excellent job in attempting to carry the tremendous caseload involved in. 
the representation of indigent criminals, I feel, however, that. this method 
is highly unsatisfactory both to.the criminal, the court, and. the. bar. I think 
the need fora public defender is perhaps as great as any. other problem facing. 
the judiciary. For this.reason I would say that almost any reasonable solution. 
of the problem would be highly desirable and that the sooner a bill was passed. 
in this field the better for the judiciary, the bar, and the public. IL, therefore; 
do not desire to minimize in any way the.excellence of your bill. 

I,, myself, haye been trying two or three of these cases each, year and, the. 
time involved is extraordinarily great. I estimate that time involved in. de- 
fending an indigent criminal charged with a serious crime short. of murder. takes. 
a week to 10 days or 2 weeks time. In connection with a murder charge, of 
course, the time inyolved is much greater. This. throws.a tremendous burden. 
on the individual lawyer. Unlike the medical profession this burden on. the 
bar is too severe. The doctors spend several hours a. week, in a. clinic which. 
they can conveniently do and the public is helped. immeasurably.. However, 
the difference between spending several weeks in a more. or less consecutive 
application of time and several hours each week is.substantial. The doctor can. 
regulate his practice to take care of the. service in the clinic but whatever. service 
a lawyer renders in connection with atrial requires.long and constant apphieation. 
Also, there is no use in denying the, fact. that. some, members. of the. bar. are 
not trial lawyers and prefer office work, If a case. is assigned.to one of these 
lawyers, of course, it is an even more unusual burden. I think. I can say, with. 
complete certainty that the, present system. of assigning cases. to. individual. 
members of the bar involving indigent. defendants does not provide fair and 
adeinare negrenentation for the accused nor is it fair to the members of the 

r voived, 

I, therefore, urge strenuously that your bill or one similar to it. be promptly 
enacted into law at the next session of Congress. 

(52) In principle, I endorse the public defender system and believe that the 
bill which you have sponsored and which. your committee is now considering is 
a forward step in the administration. of criminal justice, 

Since the district of Delaware does not have a city of more than 500,000 
population and since I am informed that the criminal. caseload.in Federal.court 
would not justify the appointment of a full time public. defender, subsection (c), 
would undoubtedly be applicable in this district. It is my considered judgment — 
that the rate of compensation for court-appointed counsel as set forth in. that 
subsection is inadequate. While the members of the bar in this State have always 
been willing to represent indigent defendants, I suspect that the judges of the 
district court would be unwilling to appoint the more experienced attormeys with. 
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a limitation of $35 per day for their services. I respectfully suggest that you 
give consideration to increasing the maximum amount of compensation. In this 
connection, I have been advised that the Superior Court of the State of Delaware, 
which has jurisdiction of the more serious violations of State law, generally 
provides between $15 and $25 per hour for court-appointed counsel. 

I assume that the phrase, “may be reimbursed for expenses reasonably incurred 
in the representation and approved by the court” at lines 22 through 24 on page 
3 of the bill would encompass investigative expenses, psychiatric examinations, 
expert testimony, etc. If this is not the intention of that phrase, I believe that 
the bill should be m> tified to include such expenses. 

In preparing this opinion, I have consulted with my associate * * * who has 
recently resigned his post as assistant U.S. attorney for this district in order 
to return to practice in my office. (He) has informed me that, in his opinion, a 
bill such as H.R. 4185 is necessary to remedy a very glaring void in the Federal 
criminal system. He joins with me in recommending the passage of this bill 
with the modifications suggested above. 

(53) I sincerely hope that you succeed in having H.R. 4185, or at least its 
general substance, enacted into law. 

The general objective of your bill, in my opinion, is certanly beyond con- 
troversy. No one can deny the inadequacy of the present system under which 
indigent defendants receive inadequate legal guidance merely because those 
appointed are unpaid and, therefore, generally incompetent, if not indisposed, 
to aid the indigent defendant. Whether competent counsel can be obtained, 
particularly in metropolitan areas, for $10,000 per year may be questioned. At 
least this bill is a step in the right direction. 

I should prefer to see more liberal provisions with reference to expenses, than 
your bill presently has. Suppose, for example, a public defender finds it neces- 
sary to obtain photographs, statements of witnesses, etc., only to find at the 
end of the search that the defendant’s case is not meritorious. The judge might, 
under the present language of the bill, conclude such expense was not “neces- 
sarily incurred.” Naturally, the public defender, when he starts to prepare his 
case, does not know whether his expenses will prove fruitful. A conservative 
judge say, under the language of the bill, make things difficult for the public 
defender. In my opinion, the public defender should have the same latitude in 
determining what expenses he should incur as a public prosecutor. I think it 
might be well to follow the language used by the statutes with reference to 
prosecutors, so far as defraying of expense is concerned. 

(54) I dm familiar only by hearsay with the problems involved in securing 
representation for indigent defendants in criminal cases in the Federal courts, 
and so my opinion on your proposed bill dealing with that subject will not be of 
any great value. With that caveat, may I say that I like the bill and partic- 
ularly the flexibility that it provides. 

I have only one question, which arises with respect to paragraph 3006(d) on 
page 4 of the bill, lines 3-8. Since, as I understand it, there is no appeal except 
by order of the district court or the reviewing court, I wonder if it would be 
advisable to spell out the authority and the duty of counsel for the indigent 
defendant to take the necessary steps to bring to the attention of the district 
court or the reviewing courts the grounds asserted for appeal. Perhaps it is 


unnecessary to do so, but because the bill spells out in detail the other duties of 


the attorney for the defendant, there does seem to be a hiatus at that point. 

(55) First, I should like to express my unqualified approval of the principles 
underlying and favoring the appointment of public defenders to represent in- 
digent defendants in criminal causes in the Federal courts. The public ac- 
ceptance, support, and faith in our system of administration of justice is de- 
pendent upon the integrity with which we are able to accomplish in practice the 
theoretical and perfect ideals of our system; and this includes the protection 
under law of the rights of the poorest and most helpless of our citizens. The 
inadequacies of the ancient and present method of defending the rights of accused 
indigent citizens are well known to every judge and lawyer, and are becoming 
well known to the public; much critical material has been written upon this 
subject; and it would seem that the only foe which stands in the way of cor- 
recting the evil which exists is our inertia, and the fear of some of excessive 
public cost. 

If the importance of the existing problem is to be measured by the cost factor, 
under the standards proposed in your bill, or otherwise, the problem should be 
considered minor. Your analysis points out that at least one-fourth of the 
35,000 persons accused of Federal crimes annually are represented by assigned 
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counsel who are usually inexperienced and nearly always reluctant, and whom 
I may add are unpaid. It would be assumed that the preparation and trial or 
other disposal of each of the cases of the approximate 9,000 indigents would 
require 3 days of a lawyer’s working time, and the total amount involved, 
computed at the $35 per day maximum set forth in your bill, would increase the 
national burden by only $945,000. This sum, or even double or treble that 
amount, is, in my opinion, insignificant in comparison to the seriousness of the 
evil to be remedied, and to the great public need for correction. 

I have two points of criticism and suggestion to make in connection with 
your bill. Both are connected with my belief that if the problem under con- 
sideration is to be effectively solved, the factors which have made our present 
method of assigning unpaid and reluctant and inexperienced counsel in indigent 
cases must be eliminated. The public defender must earn income which after 
taxes will enable him to support his office or establishment and pay his help, 
and have enough left to provide a decent living for himself and his family. 
If he receives less, not only will he and his family and the indigent defendant 
suffer in their livelihood and rights, but the public’s conceptions of our system 
of the administration of justice will continue to be undermined. It may be 
that the $10,000 maximum salaries and reimbursement for expenses necessarily 
incurred in the full-time performance of his duties may attract some lawyers 
of fair ability to the service of the office, although I personally doubt it. How- 
ever, the $35 a day maximum compensation, plus reimbursement for expenses 
reasonably incurred in the representation, would seem to me utterly inadequate, 
in almost all localities, to be considered as fair compensation. I believe that it 
has been statistically shown that the percentage of overhead costs of lawyers 
engaged in the general practice runs from 35 te 60 percent of their gross in- 
comes. In metropolitan areas, a lawyer’s fixed costs of rental and secretarial 
help will certainly be not less than $25 a day. The $35 per day maximum set 
up in your bill would leave little, if anything, for the sustenance of the public 
defender appointed in a particular case, or for his family. It will engineer, 
in my opinion, the same reluctance to serve, and the same reluctance on the 
part of judges to appoint lawyers of reputation and ability in indigent cases, as 
does the present method. 

I do not believe that the point which I have in mind can be answered by 
saying that the proposed bill is a step in. the right direction. Upon its face, it 
will not remove the handicaps that presently exist in being confronted with the 
well paid and serviced Government attorneys referred to in Judge Frank’s 
remarks; and levels of compensation established by acts of Congress tend to 
become, as you are aware, frozen and difficult to change. 

(56) With only one reservation I am in full accord with your views. As 
past president of both our Ramsey County Bar Association and the Minnesota 
State Bar Association, as well as a member of the House of Delegates of the 
American Bar, I have for a long time been fully aware of the brutal inadequacy 
of the present system of legal representation for indigent defendants. 

Here in St. Paul we have a public defender in our city courts. Some of them 
have been very excellent and some of them have not, but all in all the system has 
been getting better over the years as the pay increases. Time after time I have 
been in court waiting for my case to be called and observed the mockery of the 
representation afforded these poor defendants by court-appointed defenders. 
Our supreme court has recently reversed convictions in several cases because of 
the inadequate representation afforded these men. Consequently, I feel that 
your bill is the answer to a long-crying and heartfelt need. 

I do feel, however, that where a public defender is not employed by the year a 
maximum fee of $35 a day is very inadequate and probably so inadequate as to 
make it certain that only the very young and inexperienced can afford to accept 
the employment. The Ramsey and Hennepin County Bar Associations have 
adopted schedules of minimum fees whereby even the veriest tyro of a lawyer 
is entitled to charge at least $15 an hour for office work or $90 for a 6-hour 
day, and in case of a contested case at least $150 a day or any part thereof for 
trial in the Federal or State courts. 

I realize that the cost is one of the factors militating against this bill and 
that, consequently, the fees cannot be set too high, but I do feel that unless 
a substantial increase is given, such as changing the rate to an hourly rate of 
$15 to $25, the proposed law will in practice fail to achieve its objective. 

(57) I have examined the proposed bill, H.R. 4185, and believe that as the 
matter is set up in that bill the rights of defendant in a criminal proceeding 


124 INDIGENT DEFENDANTS IN FEDERAL CRIMINAL CASES 


will be preserved and protected probably as well as though he were able to 
afford private counsel. 

I think it is particularly important that the appointment either to the office 
of public defender or to a public defender in a particular case be retained by the 
court and. not be permitted at any time to be amendable to election by the public 
generally. So long as the court retains the complete power of appointment I feel 
that the defendant will not be subject to unhealthy political pressures. 

I feel, however, that in cities of a population of over 500,000, where no public 
defender has been appointed, the remuneration for counsel specifically appointed 
for a particular case is not enough. I should very much dislike being defended 
by a lawyer who is not to receive in excess of $35 a day for time necessarily 
and properly expended. in the trial of my case; nor do I think that type of 
counsel should be appointed by the court. 

I also feel that the question to appeal should rest primarily in the public 
defender and that he should be the moving party subject to approval, or in the 
event he does not move, subject to the direction of the court having jurisdiction 
of the appeal or the district court of the trial. My same objection to the amount 
of remuneration applies to the appeal as it does to the trial. 

(58) I am in accord with, and endorse, practically everything contained in 
your article, and heartily approve your proposed bill, except that the compensa- 
tion therein provided for the public defender, particularly on a per diem basis, 
is utterly inadequate to secure for the indigent defendant any substantial benefits 
beyond those he already enjoys. 

For all practical purposes, about the only thing an attorney’s fee of $35 
per day would obtain would be some compensation, usually inadequate, for the 
classification of attorney who is, under present circumstances, appointed to serve 
free of charge. 

The. phrase “free of charge” is, in fact, misleading, for it implies that the 
attorney is not penalized beyond receiving no compensation for his services. 
The fact is: that every case handled today, by a court-appointed attorney, on a 
so-called free-of-charge basis, costs the individual lawyer a considerable amount 
of cash out. of pocket. The attorney's office overhead and other expenses go on 
and must be paid. The sum of $35 per day is not even sufficient to pay the office 
overhead. of many of the attorneys the court would like to appoint, and the 
defendant, in many cases, should have,.in order to have anything approaching 
a fair and: equitable day in court.* * * 

Your Committee on, the Judiciary would not even remotely dream of: proposing 
any bill: which: would place-a' similar financial burden or resuit in such utterly 
inadequate compensation for the member of any profession or business I can 
think of. at the moment, outside of the legal profession and those in the ministry 
or the, priesthood. 

I sincerely. trust I,am not leaving with you the impression that I am critical, 
and. nothing more. I'am with your thinking and share your hopes 100 percent, 
except as to the amount of compensation your bill suggests be paid. If such 
compensation is the best that Congress can come'up with, then, for heavens sake, 
let us:be honest in the facing up to the fact that your bill will not secure to the 
indigent .defendant competent counsel. All it will secure is that incompetent 


counsel, at. presenti unpaid, and; in’ many cases, in fact, working at a loss, will 


now. be assured of having their office overhead paid, or, at least, paid ‘in part. 

I should like to suggest that the annual salary provided in subsection (b) be 
changed to “not exceeding $10,000 per annum.” The Judicial Conference will set 
the salary lower, where lower salary is justified. 

I. would) like further to suggest that the per diem provided in subsection (c) 
be “at a: rate not in excess of: $200 per day.” No court would approve anything 
but a: proper fee. QOne-scale might be allowed for preparation, another for trial 
work: In this fashion, competent counsel might be reasonably assured, in most 
cases, concerning indigent defendants. 

The aggregate amount of $5,000, provided in subsection (c); for “compensation 
and:reimbursement” is likewise utterly unrealistic. Frankly, Ido not know what 
the limit, in this instance, should be, but if we are going to do anything to 
sincerely remedy the present tragic situation, then we ought to make the limit 
high enough’ to: anticipate’ doing the necessary: job in a workmanlike manner, 
and we ought to be willing to trust our district court judges to keep their fingers 
securely on the strings of the public purse: In that connection, I have the 
temerity to suggest that they might do just as good a job as the Members of 
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(59) I believe that the establishment of a public defender system for the 
representation of indigent defendants in the Federal courts is both necessary 
and desirable. I believe that the present system of court-appointed unpaid 
counsel for indigent defendants in this district has provided fair and adequate 
‘representation but it has placed a heavy burden upon a limited number of 
attorneys. 

For a number of years I was a member and chairman of the Los Angeles Bar 
Association Committee, representing indigent defendants in the U.S. district 
courts in Los Angeles. Based largely on that experience, I know that the at- 
torneys who volunteered their services, as a general rule did so competently 
and at a personal sacrifice to themselves. 

I believe that the above-mentioned bill establishes the framework for a 
public defender system, that it should be successful and that, once having estab- 
lished the system, experience will show what changes, if any, are necessary. 

I note that subsection (c) on page 3, line 20, provides for the payment of not 
in excess of $35 a day for time “necessarily and properly expended in prepara- 
tion and trial of the case. Thirty-five dollars a day is hardly adequate com- 
pensation for such services, keeping in mind that private practitioners would 
be required to pay secretarial expenses, rent, and other overhead, in addition 
to not being compensated by others for the time devoted to the representation 
of the indigent. As written, the bill is subject to the construction that attorneys 
so appointed would receive no compensation whatsoever for services rendered 
in connection with arraignments and pleas, the handling of probation matters 
and appearances at the time of sentence. It is subject to the construction that 
if an attorney is appointed to represent an indigent who, after investigation, 
enters a plea of guilty or nolo contendere, the attorney is not to be compensated. 
He is only to be compensated for services rendered in the preparation and trial 
of the case. Perhaps this is the intent of the proposed bill; however, it is my 
understanding that the greatest percentage of cases are disposed of by pleas 
of guilty or nolo contendere. 

(60) It is my considered opinion that there should be a public defender system 
for the district courts of the United States. I believe that the bill, H.R. 4185, 
presently in the House of Representatives, presents a system which has merit 
and which will work. I am not sure whether it is necessary, but it occurs to 
me that in line 6 on page 3, after the word “duties,” there should be included 
“but not necessarily limited to the expense of the maintenance of an office reason- 
ably suitable for the purposes hereof including the employment of necessary 
secretarial and office help.” 

I express this thought because I have the feeling that someone might construe 
the bill as it is to require a public defender to come to the court each time he 
ineurs any expense and this would not help make the system work. 

I am of the opinion that any system which works toward the objective thought 
is better than the present one for many social and practical points of view. 

(61) I favor the enactment of H.R. 4185 into law. However, the limitation 
of salary in paragraph B of $10,000 per annum should be increased if we are to 
have a capable defender. After Federal and State income tax has been paid 
(since there would be no deductions for office expense) such a salary would 
not induce many competent lawyers to accept such a position. 

(62) As a lawyer and a lawyer’s son imbued with the traditions of the law 
as a learned and liberal profession, I concede with regret that matters have so 
changed, especially in the larger metropolitan areas, that the old system of 
appointing counsel seldom provides adequate defense for indigent defendants. 

But a substantial cause of that change may point up what I conceive to be 
a weakness in the proposed legislation : 

The Federal court system, or so much of it as I have been privileged to closely 
observe, is as statistic-ridden as big league baseball and some Federal judges 
are as concerned over box scores and batting averages as managers with the 
result that they are more concerned with keeping the calendars current than 
they sometimes are with seeing to it that an indigent defendant in a criminal 
case has adequate representation. Hence the tendency to appoint to represent 
such defendants not lawyers qualified and disposed to do the indicated but 
instead lawyers beholden in some way to the court and disposed to “go along” 
with what the court wants done, which usually means either to plead guilty 
rather than tie up the court for a day or week in the face of a full calendar 
with a trial of an indigent defendant who, if not technically guilty of the offense 
charged may well be guilty of some other offense as bad or worse, or to be less 
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than forthright and forceful in presenting and arguing his case and in chal- 
lenging His Honor’s rulings when necessary and proper. 

Therefore, my suggestion is that you place the responsibility for appointing 
public defenders where the law places the responsibility for appointing district 
attorneys: in the hands of the President. Failing that, I believe it would 
be better for the Attorney General to have the appointing power than for the 
judges to have it. 

We have a public defender system in our State courts in this county which 
works very well, but the appointee is independent of the judges. He is ap- 
pointed by the county court. 

(63) I have read the bill sent to me with your letter of October 1 and I am 
heartily in accord with everything it provides. 

Having had some experience as defense counsel, I wonder if the bill goes far 
enough toward providing expenses for counsel for indigent persons. 

It is scarcely enough that counsel meet a defendant in the courtroom a few 
minutes before his arraignment, take him into the library and talk to him for a 
short while about his case. If it appears that the defendant is guilty and should 
be advised to plead guilty, nothing further need be done; but, if it appears that 
the defendant not be guilty, proper representation requires the interviewing of 
witnesses, sometimes the preparation of exhibits, and frequently travel to 
another community, all of which requires time and expense. The defendant, of 
course, is in jail and cannot do this for himself. I believe it would be appro- 
priate to spell out some provision to cover these items. 

(64) I am pleased to state that I am heartily in favor of this legislation, 
with one slight amendment—namely, the fixing of the maximum rate of com- 
pensation for court-appointed counsel at $35 a day is, in my opinion, too low. I 
would recommend that it be increased to $50 a day. This doesn’t mean that the 
maximum would have to be paid in every case. 

There are any number of laws on the statute books where consultants are 
paid at the rate of $50 a day, and certainly if compenent trial attorneys serv- 
ing on a per diem basis are to be secured, a $50 maximum is on the low side. 

Having practiced for nearly 50 years, and in my early days having served as an 
uncompensated voluntary defender. I am convinced that the changes which 
have taken place in that period make it desirable that the public defenders sys- 
tem be installed in our Federal courts. 

(65) I thoroughly agree with your idea that legislation providing for a 
public defender system for indigent defendants in Federal courts should be en- 
acted. I do have one very practical question about your bill, however, and that 
is whether or not the maximum of $5,000 per year for services rendered by 
appointed counsel for the trial of cases and for handling appeals of cases in the 
smaller populated districts is adequate. Possibly you have some statistics which 
justify this amount. There is also question in my mind as to whether, con- 
sidering the present range of salaries for Government lawyers, really competent 
men can be obtained to serve as public defenders in the larger districts at 
salaries not exceeding $10,000 per annum. Again this is a question of judg- 
ment but that figure seems disproportionately low in comparison to salaries 
now paid Government lawyers in many of our agencies. 

(66) I believe that the system provided for in H.R. 4185 does have a great 
deal of merit, and the present custom of appointing unpaid counsel for indigent 
defendants is hardly calculated to provide the defendant with proper counsel in 
many instances, and further often constitutes a heavy and sometimes unfair 
burden on the attorney. I do note that the bill provides for payment of $35 per 
day for appointment of counsel for indigent defendants where no public defender 
is appointed. I might point out that this pay would about cover an attorney’s 
overhead, but would not in fact actually provide him with a fee. Perhaps this is 
intended to be, but I thought that I might call that particular point to your 
attention. 

On the whole, I believe that this would be a good bill. 

(67) To answer your questions: I think the bill has merit; there is no alter- 
native system now known to me which I would prefer; and in my opinion the 
present system of court-appointed unpaid counsel does not provide them with 
adequate representation. 

Your bill provides for compensation not in excess of $35 a day for a public 
defender in a district such as ours. Although this is an improvement over the 
present system I think the cause of justice would be served all the way around 
if this could be increased at least to $50 per day. Thirty-five dollars is just 
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I am sure you have heard of many examples of the inadequacies of the 
present system. I have even heard it said that here in New Hampshire the one 
way to insure that a lawyer was not asked repeatedly to represent indigent 
defendants was for him to do a very thorough job of representation for his first 
client. This fear may be completely unbased in fact, but in any event it serves 
to illustrate again the weakness of the present system. 

(68) I am in full sympathy with the purpose of the bill, but there are two 
items in it which I believe should receive further consideration, and I take the 
liberty of calling your attention to same: 

1. Under subparagraph (c) on page 3 of the bill, the per diem rate for 
counsel appointed ad hoc by the court is fixed at $35. I do not believe that 
this is adequate and should be raised to a minimum of $50. If you will 
examine most of the suggested fee schedules of State and local bar associ- 
ero you will find that the suggested fee even for justice court appearances 
is 

2. Paragraph (c) further provides: The aggregate amount expended for 
compensation and reimbursement of such counsel in any district may not 
exceed $5,000 in any fiscal year. I believe that this amount should be raised 
to $7,500. The District of Utah will fall within this classification of 
appointment of defense counsel and, therefore, I am particularly interested 
in this provision. As a practical proposition, the amount expended in any 
fiscal year for this purpose may well fall under $5,000, but I make this sug- 
gestion so as to prevent the court being placed in an awkward position 
along in April or May, and particularly during the month of June, when 
it might easily find the $5,000 limit has been reached. 

Except for the suggestions above made, the bill has my entire approval. I 
am not only a member of the Board of Governors of the American Bar Association, 
but have for a number of years been a members of the house of delegates. This 
proposal has been discussed several times both by the board and in the house and, 
therefore, I have become very familiar with its provisions and purpose. 

(69) Iam heartily in accord with the establishment of such a public defender 
system. It is long overdue, and there can be little doubt that a great deal of in- 
justice has resulted from the system previously used of appointment of unpaid 
attorneys to defend criminally accused persons in Federal courts. From my 
observation of the system as it has worked in the past, appointments, generally, 
of this kind go to the youngest and most inexperienced counsel. Sometimes 
they do a good job, but in the very nature of things, such is generally not the case. 

The provisions of H.R. 4185 as far as appointment of a public defender is 
concerned, upon a salary basis, appear to me to be satisfactory. I am a little 
disappointed to see that in places where a public defender is not appointed, 
counsel appointed in lieu of a public defender are limited to compensation at a 
rate not in excess of $35 a day. Very few competent, able and experienced 
counsel would be interested in working on a criminal case for that compensation. 
In isolated and sparsely populated districts such as in the case in Montana, I am 
very much afraid that the restriction on the rate of compensation may result in 
a continuance of the present system of appointment of young and inexperienced 
counsel. As far as the State of Montana district courts are concerned, the 
legislature decided in 1949 that a restriction upon the amount which could be 
paid court appointed counsel was not workable and changed the State statute 
to provide that: “Whenever, in a criminal action or proceeding in the district 
court, an attorney-at-law defends a person charged with any offense, by order 
of the court, on the ground that the accused is unable to procure or employ 
counsel, the county in which such criminal action or proceeding may have arisen 
is liable to pay such attorney for his services such sum as the judge certifies to 
be a reasonable compensation therefor.” (94-6513 R.C.M. 1947, as amended by 
the Montana Session Laws of 1949.) 

This Montana approach to the problem has not resulted in the awarding of any 
exorbitant fees to any counsel, to my knowledge. Generally, the fees awarded 
are inadequate for the services involved, but, nevertheless, the attorney always 
feels that if he does a good job, and works hard, and is able to demonstrate to 
the judge that his services have a certain value, there is a likelihood that he 
may be awarded fees which might approach the value of his services. In other 
words, such an approach to the problem removes what might be termed a mental 
block which naturally arises when a rather inadequate amount of compensation 
such as $35 a day is adopted as the absolute and maximum ceiling. I person- 
ally believe that Federal district judges could be trusted with the same power 
that is given to Montana district judges in similar cases. 
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I fully realize that it may be necessary to include a restriction on compen- 
sation in order to insure the passage of the bill. Furthermore, I think the bill 
as it presently stands will be a long step forward, and will accomplish much 


(70) I have thought for a long time that the practice of appointing counsel 
for indigent defendants on the eve of what would otherwise be a trial without 
counsel is bad from all standpoints. Prior to that time, the Government has 
done as you quote the late Judge Jerome Frank as saying, “scoured the world,” 
to build a case against the defendant. Quite often, the offense charged involves 
activity at distant places. The court-appointed defense counsel has little time 
and no money to investigate in these distant places for anything favorable to 
his client and whether bias or prejudice exists as a motive for giving of evi- 
dence by the Government’s witnesses. He has no money for handwriting 
experts, psychiatrists, or other experts in the event their services are indicated 
unless he wishes to foot the bill himself. 

bootie no alternative to your suggested bill and I hope Congress adopts it in 
su nce. 

Chapter 376, Laws of the 58th General Assembly of Iowa, raised the fee for 
indigents’ court-appointed attorneys in cases of homicide or those punishable 
by life imprisonment from $20 to $50 per day and for other felonies $25 for the 
case, $15 for the case of misdemeanors (new), and further provided if the court 
deems it necessary in the interest of justice, it may allow additional sums as it 
determines to be necessary. This law was effective July 4, 1959. 

In the southern district of Iowa, there is no city with a population of 500,000. 
The court will sit in Council Bluffs at the extreme western border, at Des 
Moines in the approximate center, and at Davenport in the extreme eastern 
border of the district. I would expect that under your bill, we would not have 
a salaried public defender, but would operate with court-appointed counsels in 
particular cases. I am wondering if it might not be possible in some fiscal year 
that the expenses in several cases, if they were to come along, may not exceed 
the $5,000 limit you have provided. You have better access to statistics than 
I and I do not hold myself out as being a criminal lawyer and, therefore, I can 
only say that by comparison with civil cases, it would not take many cases in- 
volving out-of-State investigations, use of experts, and payment of expenses for 
witnesses beyond the reach of the subpena to exceed $5,000. 

I do not intend to infer that any court would hesitate to certify that his own 
decision should be appealed from, but wouldn’t it be preferable to leave super- 
vision of the question of whether payment for services on appeal would be al- 
lowed to the appellate court? 

A great many “small” people should be grateful to you for your interest in 
the matter. Unfortunately for them, they are not organized in any group with 
reasonable prospect of successful lobbying activity for the bill. 

(71) In my opinion, the system embodied in this bill has great merit and I do 
not prefer an alternative system. 

Further, in my opinion, the present system of court-appointed, unpaid coun- 
sel for indigent defendants in our Federal courts definitely fails to provide fair 
and adequate representation. 

My only comment otherwise is that the bill may fail to provide sufficient inves- 
tigative tools for the proposed public defender. Consideration might be given 
to spelling out the authority of the public defender to call upon existing Federal 
investigative agencies for assistance in addition to the authority contained there- 
in to allow him reimbursement for his expenses. It should, it appears to me, 
be clearly spelled out, in addition, that the reimbursement of expenses neces- 
sarily incurred includes investigation fees and the fees of expert witnesses. 

(72) In general, it is believed that a public defender system is a wholesome 
cheek on arbitrary action; however, such an office generates support only upon 
the basis that it will assist those indigents charged with crime in the protection 
of their rights. The function of a public defender should never be identified 
with a yearning for acquittals as a game, but protection of the rights of indi- 
viduals asa part of America’s judicial heritage. 

I should like to suggest that consideration be given to a proviso, in lieu of 
paragraph (c), that the public defender from the metropolitan areas be sent 
to the smaller communities, as occasions require, rather than appoint pro tem 
defenders. This would make the functions of the defender consistent through- 
out the district and would dispel any possibility of the provincialism that the 
act in its present form might tend to nourish. 
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_ I am indeed pleased to be asked to comment on the legislation. I am not 
convinced that my suggestions are apt but, at the risk of adding one additional 
bureau to our already loaded governmental directory, I feel that some attempt 
to create a public defender system in the Federal courts is a much-needed step in 
the right direction. Certainly Americans at home are entitled to the considera- 
tions we tell the world they receive. 

(73) I have the following comments to make: 

1. I am strongly in favor of the establishment of a Federal public de- 
fender system. Having defended several indigent defendants in the Fed- 
eral court myself in the early days of my practice, I believe I am qualified 
to speak. Further, my father, in the later days of his practice, defended 
a very unpopular indigent defendant in the Federal court, appealed the 
conviction to the court of appeals, and filed a petition for certiorari in the 
Supreme Court. This case required about 6 months of his time, and many 
of the expenses were paid out of his own pocket. The average lawyer 
certainly cannot afford to render this type of service. 

2. I do not believe the salaries and fees proposed in the bill are adequate 
enough to attract competent lawyers to serve as public defenders. Today, 
the minimum daily charge, even for country lawyers, approximates $100. 
I also believe that a full-time public defender should be paid as much as 
his opponent, the district attorney. 

8. I like the system proposed in your bill. It has the flexibility required 
to provide counsel in all areas. 

Please accept my best wishes for success with your bill. 

(74) I am strongly in favor of the proposal generally that you have in mind. 
The American Bar Association, as you know, approved H.R. 108 of the 85th 
Congress, or legislation to that effect, and I am in accord with that position. 

I am of the view, however, that realistically sound payment to the attorney 
that is chosen by the court to defend an indigent defendant under your bill, 
if enacted, should be provided for. Most lawyers pay an overhead, that is for 
rent, salaries, books, etc., much more than $35 a day. 

The system that has been in effect so long of appointing someone to serve 
“free” is for this reason substantially the same system that you would be 
perpetuating by enactment of this bill under the rate of pay that you provide 
for. It seems to me, speaking as an individual, that some discretion should 
be left to the court to determine how much a man shall be paid, depending 
on the amount of work that he does before he arrives in court and how long his 
appearance in court may be (it might be 2 full days or less than 1 hour of 1 day) 
and that within limits the payment should be in the amount allowed by the 
court; I would suggest as such limits the minimum fee provided by the current 
minimum fee schedule of the State bar of the State in which the attorney is 
practicing, for each day or fraction of a day that the attorney appears in court 
in connection with services as an appointed public defender, provided that if 
the State bar does not have such a minimum fee schedule at the time, the 
court may on hearing, in the light of the minimum fee schedules of State bars 
of other States, fix a reasonable amount as the pay for 1 day in court; and 
that the maximum that can be awarded to any lawyer thus serving would be 
a full day’s pay at the rate stated for each day or part of day on which he 
makes any appearance in court. 

This will give you as the maximum payment what a State bar has fixed as 
a minimum payment for a day’s service and will allow a court to grant the 
attorney only that part of the maximum which is reasonable under the circum- 
stances. Moreover, such a provision would build into your system a flexibility 
that is needed for a fixed amount, no more and no less, as set up in a statute 
if now enacted, would require reenactment of that provision from time to time, 
whereas the flexibility I have suggested should be fair and reasonable under 
differing circumstances through the years ahead. 

(75) I wholly support the use of the public defender system. The proposed 
bill appears to be a heartening step forward in this field. However, I feel that 
comment must be directed to the pay proposed for the public defender. 

The cost of overhead in my office, which is not far from typical for a middle- 
income 10-year-old law practice, approaches the sum of $35 per day. Total over- 
head will customarily run between $8,000 and $10,000 per year. The result of 
your proposed fee schedule is that those who defend indigent criminals will be 
saved from sustaining the expense of their own overhead, but will not receive 
any compensation for their own services which they can apply to their personal 
and family living expenses. This will make the defense of indigent criminals 
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less unattractive but will not furnish reasonable compensation to the practitioner 
involved. It may be that some provision for overhead is anticipated in the pro- 
vision for reimbursement of expenses. If so, this is not apparent. 

Please do not construe my comments as reflecting dissatisfaction with either 
the content, purpose, or direction of your bill. Quite possibly my objection can 
be met better by amendment at some future time once the principle and organi- 
zation has been established. 

(76) I am generally familiar with the situation, and particularly insofar as it 
affects Wyoming, where in this sparsely settled area it would be impossible to 
have a public defender. Therefore, we have had to rely upon court-appointed 
gratuitous service on the part of the bar. 

Most of the lawyers in Wyoming are heartily in accord with some kind of a 
system where there will be paid counsel for indigent defendants in Federal 
courts. I have read your bill with interest, and I take exception to the pay 
which is considered for the attorney preparing and handling the trial of a crim- 
inal case, I do not feel that $35 a day for such services is adequate. I also feel 
that $10,000 per year is inadequate as salary for the public defender. It seems 
to me his office should be on the same level as the U.S. district attorney’s office, 
and that if the U.S. district attorney gets $12,500, then I feel the public defender 
should get the same amount. I do not believe that taking the daily rate of an 
annual salary, which is apparently the basis upon which the $35 day rate was 
determined, is adequate. 

I am heartily in accord with the bill in theory and principle, and only hope 
that more adequate consideration will be given for the public defender or those 
who are appointed to represent individual defendants. 

(77) Although I do not engage in the practice of criminal law, as a member of 
the bar and of the house of delegates of the American Bar Association, I have 
long been concerned with the problem of representation for indigent defendants. 

The present system of court-appointed, unpaid counsel for indigent defendants 
in our Federal courts appears to be grossly unfair and in violation of a defend- 
ant’s constitutional right to be represented by adequate counsel. Too often the 
court-appointed attorney is unable to spare the time and expense necessary for 
the adequate preparation of an indigent defendant’s case. The out-of-pocket ex- 
pense and the time involved in such cases can often be great and, although the 
majority of the members of the bar are willing and ready to do this public serv- 
ice, it imposes upon them a great hardship when their livelihood is dependent 
upen paying clients. 

The appointment of a public defender or assistant public defenders would be 
a great step in solving this problem. These men receiving adequate compensa- 
tion would be able to devote the time necessary to defend a man charged in the 
Federal court for a criminal violation. It would be my recommendation that in 
all districts a public defender be appointed who could serve either full time or 
part time as the volume of work in the judgment of the court requires. 

As to that portion of the bill providing for compensated appointed counsel in 
absence of a public defender, it is my opinion that a more realistic solution 
should be advocated. The amount of compensation stated is hardly adequate 
to cover the time and the expense of money that goes into the preparation of 
these cases. It would seem better to require that in those districts having a 
small number of indigent defendants a public defender be appointed merely as 
a part-time officer. In such case compensation could be fixed from year to year 
to coincide with the volume of work required. The $35-a-day-or-less counsel 
seems only a slight improvement over the present system under which we are 
now operating. 

(78) I cannot tell you how strongly the bar of this State is in back of your 
bill. As a former president of the State bar, I endorse it 100 percent. I have 
only one suggestion to make, and that is that compensation of $35 a day seems 
rather low to me. In Nevada the U.S. district court is located in the small 
town of Carson City, approximately 30 miles from Reno. The bulk of all indigent 
defenses falls upon the members of the bar living in Reno, so it means that every 
court appearance, no matter how brief, requires a full day of a lawyer's time. 
I have been advised by leading firms all over the country that the starting wage 
for a young lawyer fresh out of law school is about $600 per month, which, on 
a 5-day week, amounts to a little less than $35 a day. We would be very appreci- 
ative if you would give this matter some thought. 


(79) I think that the bill is all right and I am very much in favor of a public 


defender for the Federal courts. In (this city) the work of appointed counsel is 
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quite heavy and I really think that they need someone with experience to 
represent these indigent defendants. 

My criticism of this bill is that the public defender is appointed by the court. 
It seems to me that the public defender who tries a case should be as independent 
of the court as the attorney general who prosecutes it. 

I personally get along very well with trial judges in the State courts and I 
have an affection for the Federal judge here in (this city) whom I have known 
ever since I have been practicing law, but I feel very definitely that a public 
defender should not be appointed by the judge before whom he tries the case. 
He should be independent of that and be appointed either by the Attorney 
General at Washington or by the President. 

With this exception, that in jurisdictions where there is no need for a full-time 
or a regular salaried public defender, then, of course, the judge should be per- 
mitted to appoint the lawyer to represent the defendant because of necessity 
it is the practical way to handle it, but for a full salaried public defender to 
owe his appointment to the trial judge and serve at the pleasure of the trial 
judge I think would rob him of his independence and in many instances affect 
his representation of the defendant. 

(80) I believe that this bill in general will correct a defect in our judicial 
system of criminal law which has existed for many, many years. I believe sin- 
cerely that the bill can be improved, as follows: 

This bill does not contain any appropriation or provision for investigative work 
on the part of the office of the public defender. In view of the large number 
of cases which are processed under our Federal criminal code, and in further 
view of the fact that the Federal district attorneys have numerous governmental 
agencies which conduct their investigative work for them, I do not believe that 
this bill would place the public defender upon an equal basis with the Federal 
district attorney and is defective in that particular. 

There are two means which occur to me by which this difficulty can be re- 
solved: The first, of course, is by appropriating sufficient funds for an investi- 
gative staff for the office of public defender, but this may involve the expenditure 
and appropriation of too much money under our already overappropriated and 
overexpended system of Federal taxation. 

The second means will involve a different approach to our concept of judicial 
procedure. Heretofor all criminal cases have been conducted under what might 
be termed a system of adversary procedures. However, in the case of those 
persons who are accused of Federal crimes and who are unable to employ private 
counsel, it might be provided in your bill that the public defender would have 
access as a Federal official to all evidence, whether documentary or otherwise, 
which the Federal district attorney would present to the court. If this were 
done, the office of the public defender would not need so much investigative power 
and the public defender would be in a much better position to determine whether 
or not the indigent defendant should be allowed to enter a plea of guilty. 

(81) I am in complete agreement with the purpose of your bill. I am of the 
opinion that the plan embodied in it satisfactorily meets the need, and I have 
no other plan to suggest. My only comment is that the maximum salary of 
$10,000 per year may not attract an attorney of sufficient experience to fill the 
office of public defender. The per diem compensation of $35 also appears in- 
adequate. My suggestion is that the maximum salary be raised to at least 
$12,000 per year and that the per diem compensation be raised to $50. 

(82) Please record me as favoring the adoption of a bill which embodies the 
essential principles of H.R. 4185 relating to the appointment of public defenders 
for the district courts of the United States. 

It is essential to the preservation of our judicial system that all who stand 
accused should be given a full and fair trial. If, in the case of an indigent 
accused, counsel must be appointed by the courts, the cost of providing such 
defense should be borne by society as a whole and not be borne exclusively by 
the counsel thus selected. 

Undoubtedly there have been cases where the rights of an accused have not 
adequately been represented by court-appointed counsel who serve without com- 
pensation. Conversely, I know of one instance where a partner of mine was 
appointed to represent an accused and was required, by the demands of the case, 
to forgo almost completely any other private practice in order adequately to 
represent his client. That case involved months of preparation and trial and 
resulted in an acquittal.. That cost, properly to be borne by society, should not 
have been borne by that lawyer alone. 
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Within the past 2 years, there was tried in the U.S. district court in Connecti- 
cut a case involving several defendants accused with violations of the Smith 
Act. The court appointed several counsel who devoted in excess of 1 year’s time 
to the preparation for trial and actual trial of that case. The trial itself lasted 
months. Were it not for the fact that most other lawyers in this State volun- 
tarily contributed to a fund to pay, in small part, the total expenses and normal 
fees of these lawyers, they would have been required to devote a year’s time 
and effort without the slightest compensation. 

I am heartily in favor of the enactment of legislation to provide for paid 
public defenders in the Federal courts. I feel that the monetary limitations 
prescribed in H.R. 4185 are quite stringent. In many busy jurisdictions, a public 
defender will be required to devote time to his job which would justify compen- 
sation at least the equivalent of that of the U.S. attorney. It must be remembered 
that the U.S. attorney will have at his disposal investigative agencies which are 
not at the disposal of the public defender. Investigations conducted by the 
public defender will have to be at his own personal expense in time and money. 

I would also suggest that any bill which is enacted incorporate provisions for 
meeting the exceptional case. In the event of a trial of duration similar to that 
involved here in Connecticut in the Smith Act cases would involve the devotion 
of time and effort justifying payments larger than those prescribed in the 
pending bill. I would favor some sort of safety valve which would permit, in 
that exceptional type of case, for certification by the trial judge of the award 
of fees larger than that ordinarily prescribed. 

(83) I have long felt that the present system of court-appointed, unpaid 
counsel for indigent defendants in our Federal courts is subject to grave criti- 
cism and in many instances comes close to amounting to a denial of justice. It 
also in many instances imposes a unfair and unreasonable burden upon the 
cousel so appointed. 

I feel that your bill H.R. 4185 is an excellent one and constitutes as practical 
an approach to this problem as can be made. I do feel, however, that the $35 
maximum fee for counsel appointed where no public defender has been appointed 
is inadequate. I think it should be at least $50. However, even with the $35 
figure it would be a great improvement on the existing situation. 

I sincerely hope that H.R. 4185, or legislation substantially to the same effect, 
will be enacted at an early date. 

(84) I welcome the opportunity of adding my support to the principle of 
establishing, on a Federal basis, a system of competent, readily available public 
defenders. In my judgment, H.R. 4185 is well designed for such a program. 

You have asked me whether I would prefer an alternative system to the one 
described in the bill, or whether I believe the present system of court-appointed 
counsel is adequate. I definitely feel there is need for improvement, in almost 
every jurisdiction, in the present practice of individual appointment. While 
the program outlined in H.R. 4185 would probably provide, for most Federal 
district courts, the best improvement over existing practices, I should prefer to 
see the bill revised to enable Federal courts to tie in existing voluntary legal-aid 
organizations. Such a law would enable districts which have had success with 
such organizations to continue their use in the Federal courts. 

Your committee has heard testimony from a distinguished member of the New 
York bar, Orison Marden. Mr. Marden has for years devoted himself to a study 
of the problem of the indigent defendant and is a supporter of a program for 
Federal courts. Mr. Marden suggested a greater degree of flexibility along the 
above lines. 

Recent rulings by the Bureau of Internal Revenue have given reason to believe 
that Federal. courts might continue to appoint individuals who are full-time 
members of local legal-aid organizations, with such counsel contributing the fee 
payable to him to legal aid. May I respectfully suggest that the committee give 
consideration to such a revision in the bill? 

Certain other objections to the bill would be met, in part at least, by providing 
for the appointment of the public defender by the circuit court or the circuit 
conference instead of by. the district judge or conference, and by giving the 
defender sufficient tenure to insulate him from political influences. A further 
presecticn of the defendant’s right to loyal representation would be provided 

y enabling the defender to select his own staff of assistants and investigators. 

(85) As a former U.S. attorney, I am quite aware of the real problem which 

exists in many districts and the pressing need for a public defender. 
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Our committee discussed the bill at great length and reached the following 
conclusions : 

A. No full-time public defender is presently required in the northern 
district of Indiana; - 

B. Counsel appointed by the court should either be compensated at the 
bar rate or should contribute their services at no charge; 

C. Neither the district court nor the court having jurisdiction of the 
appeal should have the right to determine whether the public defender or 
counsel appointed by the court will represent an indigent defendant in an 
appeal proceeding. 

It is the feeling of our committee that the purpose of the bill is meritorious; 
however, the situation in the northern district of Indiana would not justify 
the appointment of a full-time public defender. We recognize, however, that a 
very real problem is presented in the metropolitan areas. 

(86) I have been particularly interested in this subject, both as one of those 
who took a very active part in the organization of our local legal aid society 
and who was an officer thereof for 8 years and as a member of the Honolulu 
Charter Commission through whose efforts a new charter was recently adopted 
by the people of Honolulu and ratified by the legislature with minor amendments. 
Through study and experience, I have become convinced that indigent persons 
accused of crime, at least in the area with which I am personally familiar (the 
State of Hawaii), are not at present adequately represented by counsel in either 
State courts or Federal courts and that this condition prevents them from secur- 
ing equal justice under the law as compared with nonindigent accused persons 
who have the means of engaging private counsel to defend themselves. 

While I am a strong believer in the theory of free enterprise and would like 
to see the matter handied by the legal profession independently of any govern- 
mental aid, I have been reluctantly convinced that this inequality of justice 
between indigent and nonindigent accused cannot be adequately and fairly allevi- 
ated without financial support from Government through establishment of a 
public defender system or provision for paying counsel from Government funds 
to represent such indigents. Frankly, except in sparsely populated communities, 
I do not even believe that the appointment of counsel on a case-to-case basis 
would adequately meet the situation. I have, therefore, been converted strongly 
to the theory that the public defender system is the only feasible system which 
can, with some degree of adequacy, meet the need of indigent accused for coun- 
sel in order to bring them substantial equality of justice. 

I have only one comment as to the form of the bill. Section 3006(d) of title 
18, United States Code, proposed to be amended by the bill, provides that the 
public defender or counsel representing an indigent defendant shall also repre- 
sent him in appeal proceedings if either the district court or the court having 
jurisdiction of the appeal considers that there is reasonable ground for appeal 
and so directs. 

Conceivably, there can arise a situation in which neither the district judge 
nor the appellate court judges would believe that there was a reasonable ground 
for appeal but that the public defender himself might feel so strongly on the 
point that he himself would want to appeal, notwithstanding the adverse views 
of such judges. Would it not be feasible to add an additional clause or sentence 
to the effect that notwithstanding the failure of any of said judges to sanction 
such an appeal, the public defender or appointed counsel may, in his discretion, 
file such an appeal and represent the defendant therein? 

I realize that this might entail questions of the possible frivolity «f an appeal 
and as to whether, in the case of a specially appointed attorney, he should 
be compensated for such services. He might be willing to take up tie appeal 
without compensation or have the matter of compensation determined in ac- 
cordance with the result of the appeal. Perhaps this will complicate the situation 
too much but I would like to see some thought given to this phase of the question. 

Whether or not my suggestion is acted upon, I heartily support H.R. 4185 in 
principle. 

(87) I am heartily in favor of a public defender system and consequently feel 
your bill has much merit and should be seriously considered by the Congress of the 
United States. Such a system would in my opinion eliminate the unnecessary 
and unwarranted criticisms of court-appointed counsel in criminal matters for 
indigent defendants. In recent years there has been a flood of such criticisms 
directed toward misrepresentation or nonrepresentation of the interests of the 
client by such counsel. 
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My only additional comment is that I feel to make a public defender system 
completely adequate and efficient a more adequate scale of remuneration should 
be given to such a defender and staff that the maximum of $10,000 per annum 
provided by your bill. 

(88) I realize that the Junior Bar Conference of the American Bar Associa- 
tion has been active in supporting legislation in Congress for either a public 
defender office or for legislation which would permit compensating attorneys ap- 
pointed by the court to represent indigent defendants. Your bill, to a degree, 
embodies both of these principles. I think that it certainly has a lot of merit. 

In considering your bill, my first reaction was that the limitation on the 
salary for a public defender was too low. It seems to me that the salary paid 
for the public defender should be comparable to that paid the U.S. attorney 
in any particular district. Perhaps the limitation on a salary of a public defender 
could be limited to a percentage of the salary of the U.S. attorney. With a $10,000 
limitation, it would probably be rather difficult to obtain the services of an 
attorney with the stature and ability that should be required in that position. 
Also, it would seem to me that the limitation that $35 a day be paid attorneys 
appointed by the court to represent indigent defendants is too low. A limitation 
of $50 per day would seem to me to be more realistic. 

In considering a public defender system, most of the attorneys that have repre- 
sented indigent defendants in a criminal action have mentioned a need for in- 
vestigative services. In your bill, perhaps the word “clerks” could be inter- 
preted to include investigators. If this is not the case, consideration should 
be given to the amount of money that would probably have to be expended for 
employing private investigators. A U.S. attorney can call upon several Federal 
investigative bodies to assist him in preparing a case. A Federal public de- 
fender or court-appointed attorney should have access to some similar assistance. 
If court-appointed counsel were to employ private investigators, would the ex- 
pense of this employment be included in the $5,000 annual limitation in your bill? 

I can appreciate the fact that using court-appointed counsel instead of a public 
defender permits younger lawyers to gain experience and establish a practice. 
In fact, the State district judges seem to feel that indigent defendants are very 
adequately defended by the young lawyers appointed by the court. However, I 
personally doubt that this is “fair and adequate representation” when, in most 
cases, a lawyer with many years’ experience is representing the people. 

(89) With a few exceptions, there seems to be a fair degree of unanimity that 
some form of Federal public defender legislation is necessary. I agree with 
your comments in “Case and Comment.” I am not inclined to think that the 
problem in the Federal courts is quite of the magnitude as that which exists in 
many State courts, but still feel there is need for Federal attention. 

Incidentally, in our own eastern district of Pennsylvania, the benefits of a 
public defender system have existed for some time on a limited basis. We have 
a local defender association which helps indigent defendants. 

Speaking specifically about your proposed bill, I have some question about 
section 3006(a) which envisages the appointment of the defender by the trial 
court, and the provision of section 3006(d) under which the defender is author- 
ized to appeal when the court concludes there is a reasonable ground for ap- 
peal and so directs. I do not think it desirable to have the trial court either 
appoint the defender or have in effect a veto power with respect to the defender’s 
taking an appeal. The defender should not be so beholden to the trial court. 
In my opinion, the appointing power should be the appropriate court of appeals, 
and any supervision over the public defender system should reside in the appel- 
late court. I will make the observation that judges do not in general like to 
have their decisions appealed, and it would be better for the selection of the 
defender and the determination of whether an appeal should be taken to reside 
yt than the court whose decision may be contested and appealed by the 

ender. 

(90) You have pointed up a situation which certainly should be resolved. In 
the U.S. District Court for the Northern District of Iowa those of us who prac- 
tice before the court are called in rotation, and sometimes the burden of ful- 
filling our professional obligation by the defense of the indigent is most expensive 
to the individual, but we do feel that it is a part of our duty as an officer of the 


court. 

While I am entirely in accord with the purpose of H.R. 4185, I do not believe 
that this is a realistic approach. In my hometown of Cedar Rapids, Iowa, 
plasterers receive approximately $25 a day and have no overhead. I have been 
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informed that bricklayers earn more than this, but that is only hearsay. To 


provide that a professional man with 7 years of college training should get a © 


gross of $35, which would probably net him $20 or less would, in my judgment, 
relegate our profession to a second-class status. 

Speaking only for myself, but believing that I do speak for a majority of the 
lawyers, I would rather continue to defend indigent defendants as a part of my 
professional obligation than to be appointed by the court to present such a de- 
fense at a maximum of $35 a day. 

You probably are familiar with the fact that in social security and Veterans’ 
Administration matters, the allowance is for only $10. It is my judgment that 
such restriction prevents the public from having the type of professional repre- 
sentation which was contemplated by our adversary system. 

I do want you to know that those of us in the organized bar are proud of the 
members of our profession such as you, who are willing to sacrifice themselves 
in the public interest, and I trust that my frank reply to your inquiry will not be 
misconstrued. 

(91) From the standpoint of my interest in the administration of justice, 
both in our Federal and State courts, I believe your H.R. 4185 is designed to ac- 
complish a much-needed reform. In Hawaii, the volume of criminal cases in- 
volving indigent defendants would probably not justify the appointment of a 
full-time public defender, and the provisions of your bill for appointment of 
counsel in particular cases would apply. This raises the question of the ade- 
quacy of the compensation stipulated in the bill. 

I do not believe that $35 per day is realistically adequate to provide the skilled 
services to which an indigent defendant is entitled. I do not believe there is a 
practicable middle ground between adequate compensation and none at all. I 
cannot conceive that there would be serious objections to increasing the amount 
of the per diem compensation and the limit on annual expenditures for this pur- 
pose, when such expenditures would generally amount to only a fraction of the 
cost to the Government of the machinery of prosecution. 

(92) It is essential that Federal court indigent defenders be provided with 
fair and adequate legal representation not only in criminal cases, but should 
it be possible, also in meritorious civil cases. Let no citizen of the United 
States, be gone without justice, for lack of economic resources. 

You bill, as presented, takes care of public-paid defendants in criminal actions. 
I fully agree and endorse your proposed bill and I go further, by indicating that 
a study be made on the possibilities of providing in the future legal assistance 
to indigent citizens in civil cases. 

(93) It was our feeling that the compensation for court-appointed counsel 
should be based on divisional autonomy rather than district autonomy with ref- 
erence to Federal courts. It would seem from the way the bill was drafted that 
in our own case, namely, the northern district of Ohio, if Cleveland, which is a 
city of over 500,000, should elect to have a public defender, there would then 
be no funds for the western division of the district, namely Toledo, for com- 
pensating counsel appointed here. Thus, it seems most desirable to make sure 
that funds are available for all divisions in each district rather than for the 
district alone. 

The second suggestion which we would make with regard to the bill concerns 
the per diem rate of $35. We feel that higher compensation would be more 
in line with today’s living costs. You might also be interested to know that 
prior to my appearance before the subcommittee I discussed these suggestions 
with * * * our district judge, and he concurred in our feelings in this matter. 

I assure you that our State bar association is wholeheartedly in favor of 
compensating counsel appointed by the various Federal courts and we feel that 
in fairness to the bar some provision should be made for compensating the 
attorneys for their services. 

(94) The proposed legislation is certainly desirable, and probably essential 
to insure due process of law to indigent persons accused in the Federal courts. 

Without any intention of being picky, I would have one or two suggestions, 
as follows: 

In section (c), page 3, line 20, I think the maximum rate for appointed coun- 
Sel should be not less than $100 per day, rather than $35 as presently provided. 

In the same section, page 4, line 2, I think the figure should be $10,000 or 
$15,000 to cover the services and expenses of counsel in districts where no 
public defender has been appointed. It would seem that a public defender paid 
$10,000 would have office, clerical, and investigative expenses of at least $5,000, 
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and that to put a $5,000 limitation upon the expenses of appointed counsel in 
any district without a public defender would be tantamount to requiring the 
appointment of the public defender in many districts where the taxpayers 
would be able to save money by using appointed counsel, where there is not 
a real need for the appointment of a public defender. 

Personally, I feel that in many instances, reasonably compensated private 
attorneys would be of more aid to the court and to the accused than a public 
defender. Particularly, I have reference to the various types of criminal 
charges tried in our own district court. Certainly some of them require counsel 
of wide experience and uncommon knowledge of certain fields. 

(95) I am definitely of the opinion that Congress should provide for a system 
of public defenders in the Federal courts. The facts stated in your article 
which was recently published in Case and Comment are very true. 

When an attorney spends his time defending the indigent without a fee being 
paid, he must raise the fees to his other clients in order to earn a living at his 
profession. The American Bar Association finds that the average attorney is 
able to work an average of 5144 hours on remunerative business with the rest of 
the time being spent furnishing services without fees, tending to administrative 
matters, and personal affairs. To reduce one’s productive hours by defending 
indigents is an imposition on the profession and particularly on the young attor- 
neys whose incomes are more limited but who are generally assigned these cases 
because it is believed they have more time to devote to the indigent client. 

I have reviewed H.R. 4185 and believe that if it is enacted it would create a 
workable system. However, the fees to be paid are insufficient. The public 
defender should be paid at least the minimum amount paid U.S. attorneys, or 
$12,500 a year; $10,000 per year would be sufficient for an assistant public 
defender. Since the amount of work in the district courts which have cities 
of over 500,000 population would no doubt keep any public defender busy on a 
full-time basis, a salary of $12,500 for a public defender would certainly be 
justified. A fee of $35 per day in individual cases is entirely inadequate. It 
costs the average lawyer $35 per day to maintain an office. In my opinion, they 
should be paid a minimum of $75 per day. If they are paid less the courts will 
be inclined to appoint only the most inexperienced attorneys to handle the 
indigent cases. 

(96) I think that your bill is a step in the right direction. 

Actually I think we should have a public defender system in which the public 
defender would draw a salary equal to that of the prosecuting attorney. It 
will be much harder to get good public defenders than it will be to get good 
prosecuting attorneys and, therefore, the salary standards for the public de- 
fender’s office should be the same as the salary standards for the prosecuting 
attorney’s office. I also think the public defender should have investigative 
personnel assigned to his office. Further, I think you will find that there will be 
a plethora of habeas corpus and appellate proceedings based on inadequate 
defense provided by the public defender in the first instance. It would be wise 
perhaps to meet this bill after it arises rather than to speculate on it now. I 
merely mention these items because they are problems for the future. 

Responding to your last question, I think the system embodied in your bill has 
merit, and I believe that indigent defendants would be much better represented 
by a carefully selected public defender than they are at this time. 

(97) I am delighted that you have introduced H.R. 4185. It is long overdue. 
I speak affirmatively because we here in Los Angeles have had a public defender 
for a number of years, and it has worked exceedingly well. I like your bill, 
with certain exceptions, which, if I may comment upon, I will do so now: 

1. It seems to me that on the first page, in section 3006, line 7, the word 
“may” should be changed to the word “shall.” I know the use of the words 
“may” and “shall” is sometimes considered simply a question of semantics, 
and that “may” has been interpreted frequently as setting forth a position 
as strong as “shall.” I know also, however, that there are some judges who 
have not yet been convinced that the public defender system is the answer 
to this delicate problem, and that, therefore, it is necessary to tie them down 
so that there will be no deviation. 

2. On page 2 of the bill, line 10, I would assume that it would more 
forcibly and correctly set forth your intention if there were inserted in front 
of the word “unable” the word “financially.” I know of no one who wishes 
to furnish, at the taxpayers’ expense, counsel if that person is financially 
able to employ such counsel himself. Hence, it seems to me that it should 
be crystal clear that your intention is carried out. 
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8. In subparagraph (b), on page 3, I respectfully urge, Congressman Celler, 
that $10,000 per annum.is inadequate to hire a competent attorney. 

We in America have, for some reason, always expected our public servants 
to render efficient service for less than a living wage. You may recall that 
I had the honor of serving on the Commission on Congressional and Judi- 
cial Salaries. It was I who proposed and fought through the recommenda- 
tions that the Congressmen receive a greater per diem allowance and a salary 
more nearly commensurate with the responsibility entailed in this high office. 
Unfortunately, the Congress did not accept our recommendations, and I sus- 
pect that with the value of the dollar constantly decreasing it will not be 
long until you will be compelled to reconsider your own compensation. 

I know how reluctant you are to spend the taxpayers’ money, but there is, 
in my mind, no justification for furnishing an American citizen whose life 
and liberty are at stake less than the most competent and adequate legal 
service available. 

We are wasting so many millions of dollars in other areas of Government 
that it could be well reviewed and, in my opinion, much of it eliminated, and 
I see no justification for setting forth a maximum that is obviously, in this 
day and age, well below that which any successful and competent lawyer 
must have in order to devote himself to the arduous duties that are here 
involved. I therefore, earnestly and respectfully recommend that the maxi- 
mum amount be raised substantially. 

4, In line 11, page 3, I suggest that there be inserted, after the word 
“economically,” the words “and efficiently.” It is not your purpose, as I 
understand your position, and certainly I agree with you 100 percent, that 
economics should be the yardstick of seeing that every American citizen has 
a fair trial and is adequately represented. 

5. In the next paragraph, commencing with line 14, may I make these 
observations: Would it not be well to make the appointment compulsory in 
a city of over 500,000 population? I think it would be. If, however, counsel 
are to be appointed piecemeal, I respectfully submit that $35 a day is com- 
pletely inadequate to obtain efficient counsel. Indeed, the surveys of the 
American Bar Association and others, and my own experience, as should 
your own experience in New York, display the per diem for trial work of 
less than $100 per day is most unusual. There is no one in my office that 
we could afford to have go to court every day for $35 a day without losing 
a anv amount of money. I suspect that this is more true in your own 

w firm. 

These are suggestions that I make bold to make because this matter has been 
in my mind for a great many years, and I have in my small way endeavored to 
sow the seeds of desirability of this type of recommendation. 

In appraising the costs in this matter, I take the same view, Mr. Congressman, 
that I took in the recommendations that we made in the so-called Wright 
report on security. I no more believe that a citizen under the cloud of a 
loyalty charge or disability charge who works for the Government, or in the 
industrial field furnishing critical materiel to the Government, should be denied 
the maximum protection of confrontation, subpena powers and people schooled 
to hear him, than I believe that you as a Congressman should work for less 
than adequate compensation, or a lawyer defending a defendant whose property 
and liberty are at stake, and I think that as opportunities arise to accelera*e 
the ever-lagging machinery of Government in keeping abreast of the going pay 
for similar work in private industry, for loyal Government employees, we should 
avail ourselves of the opportunity of rectifying one of our great weaknesses in 
this country of ours. 

May I be privileged to commend you most highly for your interest in this 
matter and for the introduction of your bill, and may I express the hope that 
= the Congress reconvenes it will promptly and favorably consider H.R. 

(98) The proposals now before Congress, including H.R. 4185, 86th Congress, 
and the companion measure which has passed the Senate, cover a subject which 
has long needed definite attention. There have been many discussions of this 
subject by bar associations and legislative committees, without definitive action 
being taken. Public defenders may or may not be the answer, depending largely 
upon the individual selected for the position. 

Certainly, the present system of assigning attorneys to indigent defendants, 
without any provisions in the Federal court for compensation, is an imposition 
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upon the members of the bar, and definitely not in the interest of due process, 
insofar as these defendants are concerned. It has been my experience that 
some of the attorneys interested in the public defender system (and this matter 
has been under discussion by our legislature in Oregon in recent years) are 
those who, although having some ability, are on the economic fringe and are 
looking to a possible appointment in order to ensure their own material 
improvement. 

Certainly a salary of $10,000 per year for a public defender in the Federal 
courts, in the larger populated centers, is not an adequate salary to attract the 
type of person who should be appointed to his post. It is my opinion that where 
the court has a panel of competent attorneys who are willing to serve to repre- 
sent indigent defendants for nominal consideration, and I would say that $50 
per day for preparation and trial should be the minimum, a much better repre- 
sentation may be afforded the indigent person. By using a panel of defense 
attorneys, the court can avoid a situation where a public defender becomes 
merely a routine operator, without any personal, professional interest any 
one particular case. 

It is my opinion that in addition to providing for adequate representation of 
the indigent person, some provision should be made for the defense to have the 
advantage of the investigative agencies of the Federal Government. I realize 
that it is difficult for an agency, such as the FBI, to work both sides of the 
street; in other words, devote themselves to marshaling evidence for the Gov- 
ernment, and at the same time obtaining information for the use of the defendant. 

In the early years of my practice, I was appointed by the late Judge James 
Alger Fee to defend a couple of indigents in the Federal district court for 
Oregon. My greatest difficulty was in attempting to obtain information as to 
the character, reputation, and background of the defendants in the communities 
in which they had lived. In one case, I was able to obtain considerable help 
through a parish priest who had known this defendant in his earlier days. 
While this information was not of primary importance, it did give me a great 
deal of help in determining the reliability of the defendant and a better founda- 
tion upon which to predicate a defense. The tracing of this man through a 
number of Midwest communities was an extremely tedious task, inasmuch as I 
had no agency to assist in obtaining this information. I believe the Government 
had all of this information, but it was not available to me. 

Going back to the original basis of your letter, I would summarize my opinion 
by saying that in a community the size of Oregon, a full-time public defender in 
the Federal court would not be as beneficial, and would not serve the ends of 
justice nearly as well, as a court-approved panel of capable defense attorneys 
receiving nominal compensation. I know from experience that many lawyers 
would take this type of defense work and charge part of it to the contributing 
of a public service, but hesitate to do so repeatedly when the result is out-of- 
pocket expense, for which they have no way of obtaining compensation. 

(99) I am in accord with the establishment of a public defender system for the 
district courts of the United States. 

I believe such a system would insure more adequate representation of indigents 
in the courts, and also would be a forward step in encouraging States without 
a public defender system to give serious consideration to legislation along 
similar lines. 

I have some question in my mind as to the mechanics of subsection (d) (line 3, 
p. 4) where appointed counsel shall represent the indigent defendant in appeal 
proceedings if the district court or the appeal court considers that there is a 
reasonable ground for appeal. My query is as to whether the presentation of 
the matter to the appeal court for its determination of the reasonableness of the 
appeal, would be a proceeding compensable under the trial provisions, or an 
uncompensated proceeding unless the appeal was considered reasonable. 

(100) There is no question in my mind about the necessity for a means of pro- 
viding paid counsel for indigent defendants, both in the Federal and State 
judicial systems. 

As you have ably pointed out in your article in Case and Comment, a trial 
conducted on behalf of the Government by competent paid counsel on the one 
hand and on behalf of the defendant by unpaid and frequently indifferent counsel 
on the other hand, is a most uneven contest at best. It makes pathetically 
unrealistic the concept that truth and justice are most surely revealed in an 
adversary proceeding. Such a trial is contrary to the interests of both parties, 
that is, the individual defendant and the Government. The consequences are 
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most frequently considered as they affect the rights of the individual. Society 
(as represented by the Government in such a criminal trial) also has a direct 
interest in a procedurally fair trial of one of its members accused of crime and 
this interest is not often enough stressed in considering the problem. 

As pointed out by the Supreme Court of Wisconsin in the case cited in your 
article in Case and Comment, representation in a criminal case of a defendant 
by inadequate counsel is no better, and probably worse, than no representation 
at all. It therefore fails to meet the constitutional requirements of due process 
and a resulting verdict of guilty must be reversed on this ground at the appellate 
level regardless of the actual guilt or innocence of the defendant. This may 
and no doubt has frequently resulted in releasing or turning loose on society 
defendants who were in fact guilty of a crime with which they were charged, 
and who should and would have been held accountable to society in a fairly 
conducted trial in which they were competently represented. Where convictions 
of guilty men, obtained at the expenditure of considerable time and effort, are 
reversed and the guilty men released, society is injured just as surely, though 
perhaps not as specifically or dramatically as the innocent man who is unjustly 
convicted. It is, therefore, important to both the defendant and the Government 
that the defendant be adequately represented and the most likely means of 
doing this, as you have pointed out, is through paid public defenders. 

I believe the bill that you have introduced constitutes a long step toward the 
desired goal. I am not sure, however, that it goes far enough. It seems to me 
that the bill should provide for making available to the indigent defendant the 
assistance of a public defender at an earlier stage of the case than his arraign- 
ment before the trial court. A defendant is under considerable pressure follow- 
ing his arrest to make statements about the crime for which he is arrested. 
Frequently these may be quite damaging admissions although innocently made or 
intended by the defendant. Defendant ought to be advised of the legal signifi- 
eance of his statements and the possibility of distortions, misinterpretations, 
and the like, by competent counsel soon after his arrest. For this reason it 
would seem to me desirable that he be informed of the availability of a public 
defender’s service at his first appearance before a committing magistrate who 
should be required to call in a public defender if the indigent defendant so 
desires. Perhaps your bill contemplates that such a procedure would be estab- 
lished under its general provision that “each district court may adopt appro- 
priate rules governing the conduct of public defenders subject to general regu- 
lations on the subject, which may be adopted by the Judicial Conference of the 
United States. 

(101) Please record my response to your letter of inquiry as being favor- 
able to the public defenders system as outlined in your bill. 

Your letter necessitated considerable inquiry on our part in order that a 
somewhat intelligent reply could be made to you in view of the fact that neither 
my partner nor myself have ever served as court-appointed counsel out of a 
Federal district court. It was, therefore, necessary for us to write and talk to 
several of our active practice friends who have served on numerous occasions 
in that capacity. 

The result of our inquiry was that lawyers appointed to defend indigent 
accused persons in the Federal courts faced the same problems as we country 
lawyers who are appointed to defend such persons in our State courts, with the 
further difference that the number of such appointments in the Federal district 
courts is considerably greater than in our local district court here. 

Our own experience here in Payne County has not been completely unfayor- 
able, simply because we country lawyers realize and understand full well that 
a considerable amount of our efforts go toward charitable ends, and we accept 
this responsibility as a duty and a privilege that goes along with the profession 
of practicing law. Our district court appoints from a roster of the active trial 
attorneys, who are members of the local bar, to defend those unable to employ a 
lawyer, and the lawyer is paid a flat fee of $50 for the defense, and in the 
event it is felt that an appeal might have merit an additional $50 is paid for the 
appeal. Our records indicate that only one such appointment has not caused 
us to spend more money out of our own pockets to obtain depositions, exhibits, 
travel, phone calls, etc. than the amount that we have been paid by the court. 
In most instances it is considerably more than the $50 received. Fortunately 
for all of the members of our bar we do not have a large criminal load in this 
area and this sort of thing becomes just an additional part of the overhead of 
practicing here in the country. 


> 
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It is obvious to us that no matter how adequate a job we do now on the few 
occasions when we are so appointed by the court that if the appointments 
came on more and more frequent occasions we would find ourselves inclined to 
justify as adequate trial preparation, preparation that would not be adequate 
if we had a client that was paying us for all the expenses reasonably incurred 
in preparing for trial. 

Another factor that cannot be overlooked as grounds for our opinion is the 
apparent decrease in population of active able trial lawyers. Without making 
a detailed survey it is our estimate that 95 percent of the lawyers in Oklahoma 
did not appear as court-appointed counsel in a criminal case during the last 
year. This means that the other 5 percent has in the main carried the entire 
load. Courts do not appoint corporation lawyers, tax lawyers, insurance 
lawyers, company lawyers, probate lawyers, or specialists of any kind to defend 
the person charged with the crime. There are many reasons for this, such 
as what is an adequate defense, etc., but nevertheless as the criminal load gets 
larger and the number of trial attorneys gets smaller, the load becomes in- 
creasingly greater on those who still do choose that way to earn a living. 

The fees allowed for services as provided in your bill appear to be modest 
and should also be considered fair, particularly when considered in the light 
of the present situation. 

Since you asked our advice, there is one thing in the bill that does invite some 
further question on our part, and this revolves around the words and the un- 
known meaning of those words “reasonable ground for appeal.” We do not 
know whether the decision to appeal that is ordinarily made on the part of the 
client and attorney should be so restricted. As a suggestion there might be 
some provision made for the allowance of brief printing expense (a maximum 
figure) should the trial attorney believe that there is a reasonable ground for 
appeal. Sometimes there may well be complete disagreement between the trial 
attorney and the trial court or for that matter until it is fully presented before 
them, between the trial attorney and the appellate court as to whether there is 
reasonable ground for appeal. 

This is merely a suggestion and should not be considered as detracting from 
the iritent and layout of your bill as offered in any manner, but at least repre- 
sents to you our best thinking on the entire text of the bill as forwarded for 


response. 

(102) I believe that the system provided for in H.R. 4185 does have merit. 
While, of course, there are other possible methods of providing representation 
for indigent defendants in the Federal courts, your bill would provide a system 
which is both practical and economical. In the latter respect, I question whether 
or not the bill is not too economical. While I do not question the fact that it 
may be possible to obtain competent persons to serve as public defenders, I have 
doubts that in those instances where no public defender is appointed it will be 
possible to obtain able and competent representation by court-appointed attorneys 
where the compensation provided is only $35 per day. It is my opinon that this 
should be not less than $50 per day and that the aggregate amount authorized to 
be expended for compensation and reimbursement of such counsel in any district 
should be $10,000 per year rather than $5,000 as now provided in H.R. 4185. 

I do not believe that the present system of court-appointed unpaid counsel for 
indigent defendants in the Federal courts provides fair and adequate repre- 
sentation. In the nature of things, I do not believe that it will ever provide 
fair and adequate representation. 

Most lawyers of my acquaintance have long been of the opinion that the 
present practice of having the court appoint unpaid counsel for indigent 
defendants is one of the glaring weaknesses of our judicial system. Your bill 
would go far toward correcting this defect and I heartily join the many others 
who have recommended its prompt passage. 

(103) You are aware, I am sure, that records of public and voluntary 
defenders in typical cities show that an average of more than half of those 
charged with serious crime have insufficient funds to retain counsel. You, 
yourself, have pointed out that the present Federal court system of assigning 
counsel in such cases is haphazard. Moreover, it has so many shortcomings 
that it all too often fails to fulfill the constitutional promise of equal justice 
for all. 

- Here are some of the weaknesses in the present system: The volume of cases 
is so great as to have outmoded the assigned counsel system in our complex 
society; a relatively small group of lawyers practice in the criminal courts; 
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assignment is usually late—at arraignment; with the advancement of crime 
detection and investigation, the average practitioner is no match for the prosecut- 
ing attorney; if compensation of assigned counsel is adequate, there may be 
criticism of assignment to “friends,” and the total cost would be greater than 
that of a defender; and the criticism of assigning unpaid counsel is even 
stronger—unfairness to the lawyer as well as the defendant. 

For some time I had hoped that the situation might be corrected in most large 
communities by providing private funds to pay counsel, much as such funds are 
obtained by legal aid societies for the defense of civil cases. I saw little danger 
of conflict arising from payment of both the prosecuting attorney and the defense 
counsel from the same government source. But it appeared to me that the 
primary responsibility for correcting the situation lay about equally on the 
legal profession and the local community. I was encouraged in this opinion by 
the diversity of need encountered in communities of different sizes and different 
metropolitan makeup. Consequently, I believed that corrective action should be 
initiated locally, by community officials working with resident members of 
the bar. 

I have been pleased to note that in those cities where this solution has been 
given a full and well-supported trial, the resulting gains have been substantial. 
Nationwide, the number of public and voluntary defenders has grown from 41 
in 1953 to 87 last year. In 1953, they handled 150,000 cases; by 1958 the 
caseload had increased to 264,000. To this extent the efforts of the American 
Bar Association, working in cooperation with State and local bar associations 
and with the National Legal Aid Association, have been successful. 

But progress has been slow and inadequate. For example, of the 52 counties 
in America with populations of more than 400,000 people, only 48 percent have 
organized defender services; and of the 106 cities in America with populations 
of more than 100,000 people, only 35 percent have defender offices. There are 
still great metropolitan areas of a quarter of a million or more without legal 
aid organizations of any kind. Obviously, the solution is far from complete so 
long as competent counsel, experienced in criminal procedure, is not readily 
available to such large numbers of indigent people. 

I believe that the results already accomplished on a private basis could 
in time be duplicated in other cities—perhaps in all major metropolitan areas. 
It is undeniable, however, that this would require considerable time. Moreover, 
experience has shown how difficult it is to obtain sufficient funds, on a private 
basis, to assure that every person accused of crime may be adequately represented. 

In the circumstances, it seems to me that the mandate to the bar and the Con- 
gress to devise a workable public defender system is clear. I know from exper- 
ience that the public defender system works and works well in many communities. 
I can seen great advantage in such a system for the Federal district courts, pro- 
vided that the system is flexible enough to allow for individual differences 
among communities and districts. On balance, I believe that the system proposed 
in your bill, H.R. 4185, adequately fills these requirements, and should be 
enacted. 

I would suggest, though, that the maximum salary that may be paid to a 
public defender be increased to $12,000, in order to attract capable men in the 
larger communities. 

I congratulate you, as well as Senators Wiley and Kefauver, on the action 
you have taken toward the solution of an extremely serious problem—one, in 
fact, that lies at the root of American justice. The problem may be as simple 
and direct as this: Our society has less to fear from sudden contempt for the 
law than from limitations upon access to the processes of the law—limitations 
under which those processes are fully available, not to all of the people but 
only to some of the people. An adequate public defender system for the Federal 
district courts will go far toward the achievement of the American ideal of 
equal justice for all. 

(104) I would like to urge that the subject matter of this bill has great 
merit. 

I have never felt that the present system of court appointed, unpaid counsel 
(usually inexperienced in criminal matters) for indigent defendants in our 
Federal courts was either fair to the defendant or fair to the attorney appointed 
by the court where such attorney was not experienced in criminal procedure. 
Our own experience in having some of our younger lawyers assigned to criminal 
matters I think bears out my conclusion. 
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I do not know of any system which would be preferable to establishing the 
office of public defender. There might, of course, be districts where, because 
of the scarcity of criminal proceedings therein, the appointment of special paid 
attorneys for indigent defendants would be satisfactory, and this is, at least 
to some extent, provided for under paragraph (c) of the bill. 

While I approve both of the purpose and of the content of Congressman 
Celler’s bill, I am going to take the liberty of pointing out a number of things 
in the bill which are somewhat complicated and possibly confusing. 

For example: 

There is a good deal of divided responsibility. The bill permits the district 
court to appoint the public defender. In turn, the public defender with the 
approval of the court may appoint necessary clerks “as approved by the Direc- 
tor of the Administrative Office of the U.S. Courts” (p. 2, lines 1 to 4 inclusive). 
Later the bill provides (p. 2, line 22) that each district court may adopt appro- 
priate rules governing the conduct of public defenders, subject to general regu- 
lations on the subject, which may be adopted by “the Judicial Conference of 
the United States.” Also the “Judicial Conference of the United States” is to 
fix salaries not exceeding $10,000. Under paragraph (c) (p. 3) in the second 
instance the action there referred to requires the approval of the “judicial coun- 
cil of the circuit.” It will thus be seen that in addition to the district court 
acting in these matters, it may also require either the approval of (1) the 
Director of the Administrative Office of the U.S. Courts, or (2) the Judicial 
Conference of the United States, or (3) the Judicial Council of the Circuit. 
Offhand I do not know why these matters could not be handled by the same 
body where approval is required of action of the district court. 

I do not know the reason for the distinction made in (c) (p. 3, lines 8 to 18) 
between a district not having a city of more than 500,000 and a district having 
a city of over 500,000. In the latter you will note that the action mentioned 
requires approval of the Judicial Council of the Circuit in addition to the district 
court. I donot know * * * any statutory distinction between districts having a 
city of under 500,000 population and those having a city of over 500,000. Perhaps 
the author of the bill felt that additional precaution should be taken in a dis- 
trict where there is a city having a population of over 500,000. 

I presume that under (c) the aggregate provided for of $5,000 is intended 
to refer to any one counsel and not to the aggregate amount expended in the 
district. (See p. 3, line 24; p. 4. lines 1 and 2.) 

With respect to appeals provided for in paragraph (d) (p. 4, line 3), an appeal 
apparently could only be taken if either the district court or the court having 
jurisdiction of the appeal considers that there is reasonable ground for appeal 
and so directs. This limitation or requirement with respect to appeals seems 
to me entirely wrong. I think it would have to be left entirely to the public 
defender handling the case or to special counsel where special counsel is em- 
ployed. Certainly a district court that has perhaps tried and sentenced a defend- 
ant and denied a new trial should not have the final say as to whether an appeal 
should be taken; nor should the appellate court have this responsibility, since 
a correct decision could only be reached after a complete study of the entire case. 
It does not seem to me that a limitation on the discretion of the public defender 
or special counsel for the indigent defendant is necessary. If either of them 
took a number of frivolous appeals, the practice would destroy itself. In any 
event, I do not know of any substitute for the judgment with respect to matters 
of this sort than the attorney handling the case. 

I see no provision in the bill with respect to the term of office of the public 
defender or his removal from office during the term, either for misconduct or 
otherwise. I am not sure, but I believe that referees in bankruptcy are appointed 
by the district court and subject to removal by the district court. It is possible 
that the provision (p. 2, line 22 et seq.) that each district court may adopt 
appropriate rules governing the conduct of public defenders, subject to general 
regulations on the subject which may be adopted by the Judicial Conference of 
the United States, could be urged as being sufficiently broad to enable the district 
court or the Judicial Conference of the United States to fix the term of office 
of the public defender ; but it seems to me that such an important matter as the 
term of office of a public defender should be spelled out in the bill. 

(105) At the outset may I say that I agree unequivocally with you that indi- 
gent defendants are entitled to competent counsel in the Federal courts as well 
as in the State courts. As you have no doubt already been advised, we in 
Philadelphia have what is known as the Defender Association of Philadelphia, 
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a publicly supported organization which supplies this need but it does seem to 
me that the expense of such services should be borne by the community at large 
instead of by a few charitably inclined individuals. Therefore I favor the crea- 
tion of a statutory public defender. 

If, however, your bill is to accomplish this objective, namely the procurement 
of competent counsel for the indigent, in my opinion the maximum salary of the 
public defender should not be restricted to $10,000 nor should the maximum per 
diem allowance be limited to $35. It seems to me that the amount of the com- 
pensation should be left to the judges in the court of the district where the 
defender is functioning so that he could be reimbursed for his time in a realistic 
manner and on a basis comparable to the going rate pertaining in that area. 
There is no reason, for instance, why the public defender should be paid less 
than the U.S. attorney, that is if you expect to attract men of outstanding experi- 
ence and ability. 

Furthermore, I am inclined to believe that the bill goes too far in setting up a 
rigid plan for the operation of the public defender in every area in the United 
States. I think it would be more efficacious to draw the bill in general terms, 
leaving to the Federal courts in each district the details of implementation. 
There is some apprehension that the bill as presently drafted might deprive our 
local district court of the benefit of the voluntary system which now assures all 
indigent defendants of defense counsel. Our district court has only four terms 
of court a year during which time three courtrooms function and the services 
of several public defenders are often required simultaneously. Thus the appoint- 
ment of a full-time attorney or defender could conceivably result in slowing up 
» the work of the Federal criminal court here and creating operational problems 
which do not now exist. Perhaps this objection might be met by modifying the 
act so as to provide for an optional grant by the Government in a lump sum 
to a private defender association if, in the judgment of the local court, this seems 
the most desirable way of attacking the problem. In any event, I am informed 
that the Defender Association of Philadelphia has a committee studying the 
subject. It is contemplated that this committee will make recommendations 
to the Congress for the modification of the act to meet local situations such as 
exist here. 

(106) Our population and our problems have grown to such proportions that 
it is no longer possible for lawyers, on a voluntary basis, to provide adequate 
legal assistance to indigent defendants in Federal courts. The situation ag it 
exists is not fair to the accused nor to the lawyers. We have, in our large cities, 
outgrown voluntary fire departments, and by the same token we have outgrown 
voluntary legal aid in criminal cases. I have two general suggestions: 

1. I do not believe your top salary of $10,000 for a large city is realistic. 
I think, to get the high-class and well-trained man you want to do the 
job, that this should be raised to $15,000—certainly, not less than $12,500. 

2. In the District of Columbia we have some problems which are in addi- 
tion to those which are present in other Federal districts. 

Hither your bill should be amended so that it will take care of the other 
districts and the District of Columbia, or we will need another bill in addition 
to your bill. In any event, your bill will certainly be a step in the right direction. 

In the District of Columbia we have an unusual and a tremendous caseload, 
made up of (@) those cases present in other Federal districts; (b) additional 
eases in our district court arising from the fact that our district court also has 
jurisdiction of cases which would normally arise in a State court; (c) mental 
health cases, ete.; (d@) our municipal court criminal cases; and (e) our juvenile 
cases. 

(107) The system embodied in your bill has great merit. 

No alternative system has been presented by anyone, so far as I know, which 
will so well meet the pressing need for adequate legal assistance to indigent 
defendants in criminal cases in Federal courts. 

As you know, we have long operated under the public defender system in 
California, where it has given universal satisfaction. The only criticism of it 
which has come to my attention is the alleged tendency for a public defender to 
accept cases where the defendant is able to pay for his defense. 

If I were to offer any suggestion for a change in H.R. 4185 it would be that 
the maximum of $35 per day allowed court-appointed counsel be increased to 
$50, still, however, retaining the maximum yearly total of $5,000. 

Of course, even $50 per day offers no inducement to competent counsel, in this 
time of ever-increasing costs of maintaining even a modest law office, but $50 
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is somewhat more in keeping with the avowed purpose of the bill. And, if the 
annual total remains at $5,000 more flexibility is permitted in the allowance of 
fees where competent counsel is called upon, at what is at the best a financial 
sacrifice, to defend a felony case. It seems to me that a reasonable discretion 
may safely be vested in the Federal judges to distinguish between run-of-the- 
mill misdemeanors, which usually do not take much time, and a really important 
pe case which may disrupt a lawyer’s practice to his considerable financial 
triment. 

(108) It has been my observation, after 25 years of immediate concern with 
the day-to-day administration of both Federal and State trial and appellate 
courts, that the preseut hit-or-miss system of assigning counsel to indigent de- 
fendants that prevails in most Federal district courts and in many States is far 
from adequate. Indeed, more often than not it is worse than no representation, 
for it gives an appearance of protection whereas in fact little or none exists. 

It has been argued that the historical duty of the bar to defend the poor upon 
request of the court is sufficient to protect the right and has other advanages 
that counterbalance the advantages of the public-defender idea. This may be 
true in some rural areas, although even this is open to doubt. You and I know, 
however, that in large metropolitan courts it is definitely not so. Younger law- 
yers who sometimes are assigned such cases are not adequately trained in the 
technicalities and complexities of the criminal law to give the needed advice 
and representation, even if they have the time and inclination to do so, while 
older and more experienced lawyers are so busy in the hubub of legal work in 
the great cities that they cannot or will not spare the necessary time from their 
legal practice; so they either give the case but short shrift or they avoid the 
assignment. It is obviously unfair to those accused of crime who are without 
funds to hire a lawyer to use them as laboratory animals where young or in- 
expert lawyers can obtain knowledge and experience. Too often assignments 
are made in some of our great cities to attorneys of shady reputation, who 
specialize in this work in the hope that after accepting the assignments they 
will find among the often pitiful assets of the defendant something by which 
they can make a living. The mere statement of this practice is enough to indi- 
cate its undesirability. For all these reasons, it has seemed to all of us who 
have studied this problem closely that the only solution is to provide for a 
public-defender system. I hope, therefore, that your bill will receive the prompt 
attention and favorable action of the 

I have only two thoughts regarding its specific content : 

1. In line 8 and elsewhere in the bill the court is empowered to appoint 
“a public defender.” I do not think that this language needs to be changed, 
but I believe that it would be wise to make it clear in the legislative history 
that this authorizes the court to appoint a legal aid society as public 
defender. As you know, in New York County and in the Federal court in 
Manhattan, the New York Legal Aid Society has served with high distinc- 
tion in the defense of poor persons in this area. Similar use of legal aid 
has been made in the ‘upstate city of Rochester and perhaps elsewhere. 
If the courts feel that the best representation can be secured through the 
appointment of the local Legal Aid Society to act as public defender, it 
would seem to be highly desirable that that practice should be permitted. 

2. On page 38, in lines 1 through 7, it is provided that the salary of the 
public defender is to be fixed at not exceeding $10,000. Again, in line 20, 
the bill permits counsel to be compensated at a rate not “in excess of $35 a 
day” up to an aggregate of $5,000 in any fiscal year. On page 4, in line 16, 
there is another reference to the $5,000 maximum limit. I realize that 
these were the proposals of the Judicial Conference. It seems clear, how- 
ever, that since they were made many years ago the cost of living has so 
increased that they are now grossly inadequate. It would seem to me bet- 
ter administrative practice to leave the salary limitation out of the legis- 
lation and to provide instead that they may be fixed by the Judicial Con- 
ference of the United States. This is the method followed in reference to 
many employees of the courts. The congressional check is adequately in- 
sured through the power of Congress to review budget requests and make 
appropriations. Leaving the matter to administrative discretion will per- 
mit the Judicial Conference, with the expert advice of the Federal admin- 
istrative office, to fix salaries to meet different conditions in different 
parts of the country as they now do with probation officers, court reporters, 
referees in bankruptcy, etc. Certainly, in New York City, as you and I 
know, it would be very difficult to obtain a suitably qual'fied public defender 
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at so low a salary as $10,000. To remove the limit and leave the matter 
to administrative discretion would, therefore, seem preferable both for the 
salary of the public defender and the compensation of appointed counsel in 
individual cases. 


B. RESPONSES FAVORING A DIFFERENT APPROACH OR A PORTION OF H.R. 4185 


1. (a) Federal judges who favored an alternative method of pro- 
viding a for indigent defendants or who favored only a 
portion of H.R. 4185 responded as follows: 


(1) Let me reply by saying that the present system of appointing counsel is 
not only outmoded, but competent counsel are so busy that many times defend- 
ants charged with serious offenses who are unable to retain counsel get mediocre 
lawyers, and then their cases must be continued a number of times in order 
that appointed counsel can work the matter in with his own private schedule. 

My judgment is that after an experience of 20 years on the bench, the better 
way would be for district court judges to have a list of competent lawyers who 
would be willing to serve at a sum fixed by Congress per day, because in the 
larger metropolitan areas, if a public defender is paid $10,000 a year, it will 
limit the courts to just one public defender and, as in our courts, many times 
five judges are sitting in criminal court, and he could possibly be wanted in five 
places at the same time. Accordingly, I would favor a fixed rate per day, and 
each district court could have a pool of lawyers who would be willing to serve 
at that compensation and could draw upon them when needed. However, I 
would strongly advise a rate of $50 per day rather than $35 per day, in order to 
give indigent defendants really competent counsel, as ofttimes trials run 2 and 3 
days, and for a lawyer to take 3 days out of his schedule in the trial of a case 
for $105 is not too adequate compensation. 

(2) My experience is that the service in this court, rendered by the represent- 
atives of the Legal Aid Society of New York is satisfactory and adequately meets 
the need. It should not be replaced by a public defender. I favor the alternative 
system, authorizing grants to Legal Aid Societies and similar organizations, such 
as is provided in 8S. 3275 of the 85th Congress. 

(3) First let me say that my experience with court-appointed counsel under 
the present system has been satisfactory upon the whole so far as results are 
concerned. However, I am conscious of the burden upon the members of the 
bar and the handicap caused by the lack of even necessary expenses in under- 
taking to prepare for trial. It has long been my thought that some provision 
should be made to afford a reasonable compensation and provide necessary 
expenses. 

I have some doubt as to the advisability of appointing an official public 
defender. My objection to this is that if a system is set up under which the 
Government compensates both the prosecutor and an official defender, the result, 
in some cases, may be that there is not the independent investigation and 
adversary procedures referred to in your article. This is no reflection upon the 
good faith of either official, but we must realize that even with the best of 
intentions it is natural to rely upon the opinion of one in whom we have confi- 
dence. My fear is that a public prosecutor and a public defender working 
together over a period of time may result in a lack of diligence on the part of 
one or the other. An equally unfortunate possible result would be an effort on 
the part of one or the other to achieve a record percentagewise because of con- 
flicting personalities or ambitions. In the administration of justice the per- 
centage of convictions obtained by the prosecution is not the proper measure to 
apply in assessing the achievements of those involved. Unfortunately, it is one 
which is sometimes used and it looks impressive te the unthinking reader of 
newspapers. 

In view of these considerations, I favor an arrangement by which independent 
counsel may be appointed by the court and compensated for services performed 
and reimbursed for proper expenses. 

While a detail which might be a proper subject for action by the courts con- 
cerned or the Judicial Conference, my thought is that proper compensation should 
be based upon the time spent in discharging these duties and not a fixed fee for 
each case. For example, during a session devoted to the trial of criminal cases 
there might be some dozen or more cases disposed of on pleas of guilty in 1 
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day. In other cases involving offenses of a serious nature, defense counsel may 
be called upon to devote many days of work. Thirty-five dollars per day pro- 
vided in your bill would hardly be sufficient to compensate a lawyer for handling 
a large number of cases during a day and it might be more than adequate for 
an appearance of an hour or two. The limitation which you have placed upon 
the amount to be expended in any district may provide a framework within 
which rules of court or action of the Judicial Conference can deal with this 
point. 

(4) To begin with, it is my opinion that the present system of court-appointed 
counsel for indigent defendants in our Federal courts does not provide fair and 
adequate representation in the metropolitan centers unless there is an organized 
private defender system to take the burden. I am, however, unalterably opposed 
to the creation of the office of the public defender. * * * 

I * * * favor H.R. 2271, the Whitener bill, which simply provides for Gov- 
ernment payment of counsel assigned on a case-by-case basis to represent in- 
digent defendants in criminal cases. 

(5) In our district, we are primarily interested in being able to pay reason- 
able amounts to counsel for defending indigent prisoners rather than in having 
a public defender. 

Ever since I have been on the bench, I have had an arrangement with the 
junior bar association, by which its executive committee furnishes me with a 
list, screened by them, of young lawyers who are willing to defend indigent 
defendants for nothing. Most of our appointment are from this list, and on 
the average the defendants get every bit as good representation as if they had 
hired their own lawyers. Occasionally, of course, we appoint more experienced 
lawyers, but * * * I have been delighted by the interests and ability shown by 
the younger members of the bar. Our practice has the additional advantage 
of interesting these young men in the administration of the criminal law. 

(6) Personally I would leave it up to the judges to select an attorney for each 
different case because even at what we pay now for district attorneys and their 
assistants I’m not convinced that we get anything beyond political appointees 
for I have seen a lot to be desired in salaried district attorneys and assistants. 

(7) The judicial district over which I was privileged to preside for 5 years 
had no city with a population of 500,000, the largest having a population of less 
than 100,000. Naturally, I was personally acquainted with practically every 
member of the bar and, when there was need for court-appointed counsel for 

_an indigent defendant, I had no difficulty in making a selection and designation. 

It has been my observation that the practicing attorney in the smaller com- 
munities is aware of the fact that he is an offier of the court and is fully cog- 
nizant of his duties and obligations. I encountered no difficulty in obtaining 
complete cooperation and the lawyers, when appointed, appeared to serve will- 
ingly and efficiently. In your article, you refer to the “present haphazard 
system of assigning counsel, usually inexperienced and nearly always reluc- 
tant.” I discovered that some of the most effective representation came from 
the younger members of the bar who zealously posed numerous complex ques- 
tions, both for the prosecution and the court. These younger men could not be 
accused of taking their obligations lightly or of shirking their duty to represent 

_their nonpaying clients to the best of their skill, judgment, and ability. 

I can well imagine that, in a large metropolis, a different situation would be 
found to exist. I simply feel that my experience would not qualify me to ex- 
press an opinion as to a need for a public defender on a regular basis. 

However, even under the age-old system of appointing counsel, I think it 
most desirable and advisable that some provision be made whereby attorneys 
ean be paid their expenses and reasonable compensation for their services. 
In our State * * * court-appointed attorneys are compensated for their serv- 
ices in the State courts and I understand that some other States follow the 
same system. Legislation making provision for payment of attorneys appointed 
in the Federal courts is, in my opinion, long overdue. 

I congratulate you upon your splendid efforts, plans, and objectives, crystal- 
ized and evidenced, as they are, by H.R. 4185. 

(8) In 1943 while the Honorable Wm. C. Mathes, now a judge of this court, 
was president of the Los Angeles Bar Association, a committee was set up in the 
bar association, and has since been maintained, whose duty and function it is to 
recruit members of the bar, and have them present at every arraignment and plea 
day in Federal court so that one of their members can be appointed by the 
court to represent any indigent defendant. Since that time this has been regu- 
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Association would be able to give you the Statistics on the number of cases, 
defendants, trials, court days, and the like. 

These men have done a prodigious job, all without compensation. Many of 
them have expended a considerable amount of money out of their pockets in 
order to do what they considered a public duty, and needless to say, many of 


(a) To recruit from the members of the bar those who are willing to 
Serve on the panel for a nominal fee ; 

(b) To ascertain before arraignment and plea day, by interview at the 
jail, those defendants who are indigent and will require appointed counsel, 
and tentatively assign them counsel before arraignment, which assignment 
would be confirmed by the judge at the time of the arraignment ; 

(c) To provide Stenographic service for counsel for the indigent de- 
fendants ; 

(d) To provide either a nominal fund or personnel for some investigative 
work for counsel for indigent defendants. 

I do not favor the system of paid full-time public defenders. I was on the 
Superior Court of the State of California in Los Angeles County before coming 
to the Federal bench. In that court I saw the working of the paid full-time 
public defender. Too many times I saw some young man accused of a crime, 


the person was or was not guilty, or should or Should not plead guilty. In my 
opinion, much better results can be secured by a system of paying nominal fees 
to private practitioners Serving on a panel of volunteers, approved by the 
judges 


(9) Basically, I am in accord with the philosophy underlying your bill that 
a public defender System should be provided. However in view of the experi- 


Perhaps I am overly concerned about detail, but it must be borne in mind that 
each defendant must first be brought before the court in order to ascertain 
whether he wishes to waive the right to be represented by a court-appointed 


larly done, with from two to six members of the bar present every Monday - 
ing which is our 
lave long been of the opinion that some system should be devised whereby 
& nominal compensation can be paid to these members of the bar serving on the 
indigent panel, who are usually younger men and are unable to afford the ex- 
Penditure of money in behalf of indigent defendants. There should also be some 
system whereby the lawyers appointed for indigent defendants would have avail- 
able stenographic service and investigative Service to a limited degree. 
I believe that in a large district such as this, there should be one person, 
who might be called a director of the indigent defense panel, whose function 
would be— 
-lehder who, after 
sullation in the corner of the courtroom for a few minutes, came forward 
and pleaded the man guilty. There was obviously no opportunity to investigate 
the facts, or to determine if there was a valid defense. There was simply too 
much business, and apparently the public purse did not allow the hiring o - 
ficient men to make an invossi 
, Curtailment, we will inevitably encounter a situation of a greatly slowed 
down process in the disposition of criminal cases: a situation in which many 
defendants will not be able to have their cases processed as expeditiously, and 
I might add, in my opinion, as fairly as they are now processed. Bearing in 
mind that a Federal court is not exclusively a criminal court and is required 
to devote itself to almost every conceivable kind of litigation, expediency alone 
compels the court to arrange for criminal calendars on specified and a limited 
number of days per month. This frequently results in criminal calendars having 
as Many as 15 to 20 arraignments and dispositions in a single day. Assuming, 
for example, in this district we would have a public defender and perhaps an 
assistant, it would mean he would have to be prepared to go forth with as many 
as 8 to 10 arraignments and 8 to 10 dispositions on a single day if we are to keep 
1p with the present flow of criminal business, Here, however, we have two dis- 
trict judges sitting * * * 9 greater part of the year, and our criminal calendars 
are arranged so as to accommodate an overworked U.S. attorney’s staff of five— 
the judges having their criminal calendars on Thursdays and Fridays, respec- 
tively. For a single criminal calendar it is not infrequent that we have 10 or 
more members of the bar present who are willing to serve as court-apnoi 
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counsel, even if he qualifies as an indigent defendant. Until that time there 
will have been no opportunity for a public defender to consult the defendant 
regarding the offense with which he is charged. 

Now assuming further that during the course of one morning as many as 10 
defendants are brought before the court for arraignment, each qualifying as an 
indigent defendant, and an additional 10 in the afternoon for disposition—the 
question presented is, how will 1 or 2 public defenders represent each of them in 
an arraignment, or arraignment and disposition, on that day. The answer is 
apparent that they will not be able to do so, meaning that a part of the de- 
fendants will have to be brought back before the court at a later date, after the 
public defender has had an opportunity to consult sufficiently with them to per- 
mit him to proceed with their cases. 

The delay with which I am concerned may, I presume, be overcome if a sys- 
tem is devised whereby the public defender is notified immediately upon the 
arrest and incarceration of a defendant qualifying under the act, or at the time 
of the commissioner’s hearing. Thus the public defender will be prepared to go 
forth with arraignment at the ensuing criminal calendar day. All of this leads 
me to believe that the public defender’s staff will need to be substantially as 
large as the U.S. attorney’s staff. Otherwise, not only will the processing of 
the criminal cases be materially slowed down, but defendants will, by necessity, 
be required to elect between waiving representation by a public defender, or 
remain incarcerated until the public defender can get to their cases. By reason 
of past experience I can now visualize the number of postsentence petitions for 
relief on the grounds of deprivation of constitutional rights to a speedy trial 
if such conditions prevail. 

After carefully considering this proposed legislation, it seems to me the most 
desirable system to adopt is one in which the district courts would be enabled to 
compensate court-appointed counsel who are now being called upon to serve 
without compensation; their maximum daily compensation to be fixed by law 
and such compensation to be provided from a fund derived from fines and 
penalties imposed in criminal actions generally. The annual amount to be 
paid for all such services should not be limited to $5,000 as the present bill 
provides. In this respect I have in mind a system modeled after that which 
has been adopted in the bankruptcy courts of the United States, whereby the 
costs of administration and the referees’ salaries are met out of the referees’ 
salary and expense funds. Thus in effect, those who commit crime and are 
punished by fine would in a large measure bear the expense of legal representa- 
tion of the criminal defendant who is not able to meet the expense of legal 
representation, let alone paying a fine. 


(6) Law school deans and criminal law professors who favored an 
alternative method of providing representation for indigent defend- 
ants or who favored only a portion of H.R. 4185 responded as follows: 


(1) I thoroughly share your feeling that there is great need to develop 
an adequate system for representing indigent defendants before Federal 
courts. 

The specific proposals contained in H.R. 4185 are certainly an important 
step in the right direction. However, I do have some reservations about the 
bill which I mention here for such use as you would care to make of them. 
There is some doubt in my mind as to the desirability of institutionaliz- 
ing the defense of indigent defendants. By this I mean to question whether 
the defense of indigent defendants be entrusted to a governmental agency 
‘so that we have Government employees appearing before the court in conflict- 
ing capacities. In addition, it is well known that in those places where a 
public defender has been used, the defense of indigent defendants quickly 
becomes a matter of form only. Generally, the public defender undertakes 
no investigation and sees his client, if at all, 5 minutes before the trial com- 
mences. I am inclined to wonder whether the result of such defense is worth 
the cost. If the economics of the situation do permit, I am of the view that 
the alternative proposal contained in your bill is the one which should re- 
ceive legislative sanction. That is, the courts should have available suf- 
ficient funds to reimburse individual attorneys appointed to defend indigent 
defendants. 

There is, of course, the danger in connection with court-appointed attorneys 
that a select group of attorneys will become the recipients of those assign- 
ments which promise substantial fees. As I am sure your committee knows, 
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this situation is common in relation to non-Federal courts where fees are 
paid to appointed counsel. I am not sure how this situation could be dealt 
with in legislation, but it is a problem which somewhat mitigates against 
my preference for appointed attorneys in lieu of a public defendant. 

Despite the dangers I have here mentioned, I nonetheless do believe that 
the public defender is less desirable than appointed attorneys. Particular- 
ly would the appointed attorney seem desirable in view of the fee schedule 
authorized by your bill. As I understand the bill (subsec. (c)), the maxi- 
mum fee payable would be $35 per day for preparation and trial. If this 
fee schedule is preserved, it would be unlikely that attorneys will clamor for 
assignments. 

I would but add one further reservation in connection with H.R. 4185. 
While I am sure the matter has received careful attention by your commit- 
tee and advisers, it is not clear to me why the $5,000 limitation is the one 
set in subsection (c). I would, myself, regard a considerably lesser amount 
as the ceiling which should be paid to any one attorney, as the object of 
setting such a ceiling is to prevent the practice I mention above, namely, 
giving a large number of large fee assignments to one attorney. Because 
there may not be sufficient attorneys to take assignments in some smaller 
districts, the $5,000 ceiling may be appropriate in such areas. However, 
in any district in which there are more than 500,000 population, I would re- 
gard the $5,000 ceiling as excessive. 

(2) I think I can summarize my views this way: My principal objection to 
the proposed legislation lies in the creation of the office of public defender. 
In my opinion, the principal problem of the traditional unpaid assigned coun- 
sel procedure has been in the lack of adequate investigative resources of 
assigned counsel compared with the investigative resources of the Government. 

I seriously doubt that injustice results any more often, or as much so, 
from the incompetence or reluctance of assigned counsel than from the de- 
linquencies of employed counsel. 

As an example of the well meaning and enthusiastic misconceptions some- 
times existing in consideration of this problem, I cite the following: The 
State senator who has for the past several years introduced and strongly 
urged passage of a State public defender system has in his public arguments 
referred to the celebrated local case of Alcorta v. State of Texas (reversed 
by the U.S. Supreme Court, 355 U.S. 28) as an example of the need for the 
public defender system. Yet the counsel whose incompetence was considered 
so evident in that case was employed counsel (trial only—not the appeal), 
and the defendant rejected the trial court's offer to appoint counsel to as- 
sist in his defense. 

I have seen indigent defendants in Federal and State courts given high- 
ly skilled representation by court assigned counsel who were capable of 
commanding very substantial fees. The motivation of these lawyers was prin- 
cipally professional pride and a desire to see justice done. I have also seen 
effective representation by comparatively inexperienced young lawyers whose 
hard work (inspired at least in part by a desire to further their professional 
reputations) to a very considerable extent compensated for their lack of 
experience. 

While these views may seem naive to some, I believe that they are justified 
and realistic. As a matter of fact, one of the principal reasons I oppose the 
creation of the office of public defender is because to a very large extent its crea- 
tion is based upon the proposition that the members of my profession prac- 
ticing criminal law are by and large not professional—that is to say, that 
their motivations with respect to defending persons accused of crime are al- 
most completely material. Moreover, the public defender concept leans heav- 
ily for support upon the idea that our judges are not able or willing to make 
effective appointments of counsel. 

I reject both of these ideas, and I think that it does our profession and 
the judiciary a disservice to formalize these ideas by the creation of this. 
Office. 

Moreover, I have very serious doubts that the public defender system will 
of itself produce as good results as are presently derived from the sevices 
of court appointed counsel. 

If the standards of professionalism of our Federal bar are as low as seems 
to be suggested, then I do not believe that the title of public defender is going 
to improve professional attitudes. 
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I think that the concept that providing compensation for court appointed 
counsel will substantially improve the quality of representation is fallacious. 
I believe that we are doing the legal profession a disservice by failing to give 
proper account to the strong factors of professional motivation, and by failing 
to give more attention to the question of how we can exploit these professional 
motivations so as to secure the social benefits we want. 

There are a number of problems that I feel may not be sufficiently taken care 
of by the proposed legislation. 

I feel that it is important to consider the question of whether or not the 
public defender will be permitted to accept private representation for compensa- 
tion in criminal cases. It seems to me evident that some serious problems could 
arise if he is permitted to do so, and, on the other hand, if he is not permitted 
to do so it might very well make it somewhat more difficult to secure competent 
men in these offices (accepting the fact that a certain amount of materialistic 
considerations do affect lawyers’ behavior). I should think it would be quite 
difficult to induce first-rate lawyers to abandon their private practice for the 
title of public defender and $10,000 a year, unless they are otherwise financially 
secure. 

I believe we must seriously consider the possibility that the operation of this 
legislation may well produce a goodly assortment of mediocre hacks in these 
offices simply by reason of limited availability of high caliber men. (Of course 
if our Federal judges are so lacking in concern for the rights of indigent de- 
fendants as is implied by the assumption that they are generally now appointing 
incompetent or unprofessional-minded counsel, then our apprehensions should 
be even more substantial.) 

I think that questions will develop respecting the right, vel non, of the 
public defender to have the same access to investigative services and investigative 
reports of Federal law-enforcement officers as does the prosecutor. A good 
case could be made for the proposition that he should have the same right. 
Yet to give him such a right would obviously create some serious problems. 

The terms of the legislation suggest that he probably will not have such a 
right, by virtue of the provision for reimbursing the public defender for his 
expenses. Yet this also can be a troublesome problem, if you will just consider 
what the attitude of the district attorney might be if he was uncertain as to 
‘whether or not he might have to pay certain expenses of prosecution if the court 
did not agree that these expenses were “necessarily incurred”. * * * 

I agree that the word “socialization” has been perhaps overworked in an 
attempt to defeat worthwhile public measures by means of epithet. 

However, we might as well face up to it: it is socialism to have the State 
provide services which are normally provided through private arrangements. 
One of the most important aspects of the relationship between attorney and client 
is that it is not normally created by the State, but by the client’s seeking out 
the attorney. This fact provides the basis for a healthy professional relationship. 

When the court appoints counsel in an individual case, he is creating a 
relationship which is not nearly so satisfactory as that created by the client’s 
individual choice. When the court refers a defendant to an officer of the State, 
he is creating a relationship which is even more unsatisfactory. 

We all know that there are quite a few aspects of socialization which are un- 
satisfactory, and one of the most important unsatisfactory aspects of socializa- 
tion, in my opinion, is the institutionalizing of relationships. 

Therefore, I am not just speaking in epithets when I say that I am seriously 
concerned that the office of public defender tends to socialize a most important 
relationship : that of attorney and client. 

I feel very strongly about defendants in criminal cases being accorded due 
process of law and being properly represented. 

I agree very definitely that the gap between the investigative resources of the 
‘Government and of the average defendant is vast, and in my opinion this is 
the principal problem. It makes comparatively little difference how much the 
court-appointed lawyer is paid, but it makes a great deal of difference that he 
has a reasonable capability to discover and present the facts of the transaction 
upon which the prosecution is based. 

Accordingly, I think more attention should be given to devising the means 
by which the expenses of court-appointed counsel could be defrayed. Possibly 
the court might appoint some sort of committee to serve as a collective referee 
or master to approve in advance proposed expenditures within certain limits, 
and then to scrutinize the expenditures actually incurred prior to reimbursement. 

I regret that I am not presently able to offer more in the nature of construc- 
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tive suggestions, but I do hope the committee will investigate thoroughly the 
possible damaging effects the creation of this office will have upon the reputa- 
tion and traditions of our Federal judiciary and the legal profession, and also 
very likely to the very concepts of due process this proposed office is expected 
to safeguard. 

(3) The creation of an office of public defender is a third-best, piecemeal solu- 
tion of a comprehensive social problem. The need for its creation arises from 
our failure to face squarely the general task of protecting men against vicissi- 
tudes of legal procedures in all their manifold complexity. 

In our law—in striking contrast to that of the civil law countries—attorneys’ 
fees spent by a party innocently involved in legal proceedings are not generally 
recoverable. The burden of litigation is borne haphazardly by the one upon 
whom it may fall. The threat of incurring fees which are not necessarily re- 
lated to the amount in controversy may often cause a person to forego a justifi- 
able suit or to pay an amount not in fact due.. In criminal cases there is no 
general recovery of the damage to health, peace of mind, livelihood, and reputa- 
tion suffered by an unjust conviction. Nor does a person acquitted in a criminal 
case recover the expenses borne in the course of his defense. 

Consistently with the general—allegedly liberal—philosophy underlying these 
phenomena of our law, no provisions are normally made for affording a de- 
fendant in a criminal case an appropriate defense. True, constitutions in vary- 
ing degrees guarantee the right to counsel and the Federal Constitution in Fed- 
eral cases hag gone furthest in this direction. But the statutory implementa- 
tion of this constitutional guarantee at present merely offers the indigent crimi- 
nal defendant unpaid counsel. While there is no a priori ground to distrust 
the sincerity of the efforts of an attorney rendering such public service, the 
fact remains that such service is rendered under substantially unequal cir- 
cumstances from those obtaining when legal services are remunerated. This in- 
equality is often flagrantly present in the economic field. Since no provision 
is made for reimbursing the attorney for actual expenditures incurred in the 
course of the defense, so that he may be unable to secure, e.g., essential expert 
aid, it often appears questionable whether the indigent defendant actually re- 
ceives “assistance of counsel” in a meaningful modern sense. Moreover, an un- 
paid attorney may, whether consciously or unconsciously, resent such imposi- 
tion when his colleague receives exorbitant fees for equal efforts. Or he may 
take a questionable irrational pleasure in rendering service gratuitously. Finally, 
he may—again unconsciously, perhaps—endeavor to compensate the lack of 
remuneration by undue publicity. Briefly, his attitude may not be such as 
would best serve the interests of his client; that is, the rational attitude of a 
professional performing a duly remunerated professional task. Thus, the in- 
digent defendant does not receive substantially equal legal services as does the 
well-to-do defendant. He is denied “equality before the law.” Fairminded men 
are justly alarmed by the failure of our law to provide such equality. Out of 
such concern there has grown the demand for creation of the office of public 
defender, a State-remunerated public servant entrusted with the defense of 
indigent criminal defendants. 

Although our law’s attitude toward the general issue of “legal fees” and 
costs of litigation requires a comprehensive reassessment, I shall limit my re- 
marks to the particular issue at hand: the issue of providing appropriate legal 
assistance to defendants in criminal cases. 

As regards the specific remedy suggested—that is, establishment of the office 
of public defender—the basic consideration indicated by the foregoing observa- 
tions must be: Is representation by a public defender substantially equal to 
that afforded by a lawyer practicing law as a free profession? In this context, 
it seems preferable to focus attention on the comparative merits of the services 
rendered and the extent of the protection they afford criminal defendants than 
to inquire into perhaps semantic characterizations of the alternatives as liberal 
or “socialistic.” I believe that legal services rendered in terms of a free artlike 
vocation are qualitatively different from such services that have become insti- 
tutionalized. Nor is comparison with medical services (other than perhaps 
psychiatric) rendered at a hospital or under a system of socialized medicine 
in point. For the practice of law largely develops on a verbal, communicative, 
interpersonal level. Particularly in the area of criminal law, the attorney’s 
relationship to his client, on the one hand, and to the judge, the jury, and the 
public, on the other, is highly personal; its unique and yet manifold nature has. 
been perhaps best expressed in the well-known judicial pronouncement that it 
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is the “professional duty” of an attorney to shed tears for his client. That 
this is also the public notion, indeed the “folklore” of a criminal lawyer’s service 
to his client is evidenced by popular literature, such as the Perry Mason 
stories—the stories of an attorney whose devotion to the cause of his client 
(whose innocence he often doubts) is surpassed only by his creative legal imag- 
ination. When facing the organized community—a community which he be- 
lieves to be hostile—the defendant should feel that his counsel is a Perry Mason. 
Such feeling on the defendant’s part facilitates effective representation. Also, 
in the event of conviction, it is desirable that the prisoner be convinced that 
everything has been done for him to secure him a fair trial and an equal chance. 
On this often depends his rehabilitation. 

However pure his intentions a public defender cannot help becoming 
“institutionalized.” And the system “institutionalizes” the defendant even prior 
to conviction. For this reason, alternative solutions merit earnest consideration. 
Perhaps the New Jersey scheme of attorneys taking turns in defending in- 
digent defendants is the second best method. However, this scheme also bears 
the mark of discrimination between the rich and the poor—a discrimination 
which should be particularly avoided in the area of criminal law. 

In order to prepare the ground for advancement of a more comprehensive 
solution of the general problem of legal representation of defendants in criminal 
cases, it is necessary to call attention to several pertinent phenomena. 

Under the now prevailing system, the rich man is often also the object of dis- 
crimination in a criminal trial. Suffice it to recall the prejudicial position of 
Leopold and Loeb precisely because they were rich and could afford a well-paid 
attorney. The danger of such prejudice was apparent even in Biblical days 
and the Bible significantly admonishes against “favoring the poor’ in litigation. 
Of course, it would not be feasible to reduce the income of a criminal de- 
fendant to avoid such discrimination. But it is possible at least to eliminate 
striking differences in attorneys’ fees in criminal cases. 

Ideally, the problem of indigence or wealth in matters of defense should never 
be permitted to be raised in a criminal case. The issue can be avoided if given 
certain conditions, such as failure to appoint counsel, counsel were assigned to 
any defendant in serious cases, regardless of his economic status, provided that 
, convicted, the defendant must reimburse the Government for the costs of his 

‘ense. 
_ Secondly, there appears to be a clear need for reassessment of the institution 
of “waiver of counsel.” Of course, the problem of waiver is less acute in the 
case of a well-to-do defendant than in that of a defendant who cannot afford 
to pay a fee. But apart from the economic aspect, “waiver” presents a general 
problem affecting both the rich and the poor. As repeatedly stated by the Su- 
preme Court of the United States, with growing complexity and technicality of 
our law, laymen are rarely equipped to defend a lawsuit. One writer has aptly 
remarked that the indigent defendant indeed “needs the assistance of counsel 
to enable him to know how great is his need of counsel.” Moreover, psychologi- 
cally, no man, however intellectually well prepared for such task, is as a rule 
well suited to act as attorney in his own defense. There is, in fact, a profound 
psychological truth in the popular saying that a lawyer who acts as his own 
counsel has a fool for a client. The experience of being a defendant in a 
criminal case is usually highly traumatic. Judge Learned Hand’s often cited 
statement that he would dread nothing “short of sickness and death” more than 
being a witness in a lawsuit can be matched only by pointing to the status of 
being a criminal defendant. For, realistically, “punishment” begins with legal 
intervention into the life of the suspect—with the first act whereby his privacy 
is jeopardized, so that he is no longer “left alone.” At this point, man usually 
loses the detachment and composure which is conducive to safeguarding his 
best procedural interests. His “embarrassment” may incriminate him. As no 
man should be held to incriminate himself, neither should he ever be held to 
defend himself. In fact, these rules should be treated as corollaries of each 
other. For psychologically they grow from the same reality. That reality is 
the human urge to confess. A modified symptom of that urge is the tendency 
to jeopardize one’s own procedural position. Since this urge is irrational, it 
should not be promoted by law. It is my profound conviction that (1) confes- 
sions should not be admissible in evidence; (2) that a defendant in a criminal 
case should not be permitted to act as a “witness in his own case”; and (3) 
that, by the same token, in serious criminal cases no defendant should be per- 
mitted to “waive counsel.” A defendant in such cases may need counsel regard- 
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less of his own wishes. As one writer has appropriately pointed out, the crux 
of the law of waiver is development of a proper standard of assessing whether 
waiver is “intelligent and voluntary.” Aware as we are of the vicissitudes of 
a legal trial, can we lawyers say that in serious cases a waiver of counsel is 
ever “intelligent”? Aware as we are today of the irrational elements of the 
human mind which make man especially ignorant of his own unconscious 
motivations, can we say that a waiver of counsel is “voluntary” (in knowledge 
of conditions) merely because it is expressed by a man who, when interrogated 
by a judge, shows no signs of “insanity” or abnormality? Of course, under our 
system of government, psychological considerations notwithstanding, man’s free- 
dom must not be curtailed to the point of barring him from defending himself 
personally. If he expresses a positive desire of appearing in his own behalf, 
he should be allowed to do so, but only after previous consultation with his 
attorney, that attorney standing by to assist him at all times. 

Thirdly, the concept of “assistance of counsel” is increasingly proving to 
be conceived too narrowly when limited to technical legal assistance. In a 
growing number of cases—as the definition of “insanity” is extending in scope 
and as personality factors are gaining in importance in the determination of 
the outcome of a criminal case—the attorney’s efforts may be paralyzed by 
inability to secure the aid of a psychiatrist either to challenge the correctness 
of the findings of a court-appointed expert or to submit independent expert testi- 
money. As part of legal assistance, the State should provide counsel with 
the means of securing appropriate expert services. 

In the light of the foregoing considerations, I should like to submit the fol- 
lowing scheme of rules, as affording the best protection to all defendants in 
criminal cases and at the same time providing means of reimbursing the Gov- 
ernment, at least partially, for the expenditures of assigned legal assistance : 

1. In criminal cases—I wish to emphasize this limitation—attorneys’ fees 
should be fixed in terms of minima and maxima. Since such “price fixing” 
by law may be felt to be inconsistent with the very freedom of the legal 
profession which I stressed above, it may be preferable that bar associa- 
tions set such fee limits. 

2. Assistance of counsel should be made available to defendants from 
the moment when they are confronted with legal intervention. Counsel 
should be appointed for such defendants by the committing magistrates. 

3. In serious cases, unless a defendant himself appoints counsel, the 
Goseepment should appoint a lawyer for his defense regardless of his own 
wishes. 

4. In selecting counsel, the magistrate (later the judge) should follow 
as nearly as may be the wishes of the defendant. He should in no event 
appoint an attorney to whom the defendant strenuously objects. Subject 
to this consideration, attorneys should as nearly as may be take turns in de- 
fending clients by official appointment. 

5, Counsel thus appointed should be remunerated by the Government and 
should be paid the minimum fees set by the rules of the bar association 
agreement, Where the services are extraordinary or unusually compli- 
cated and time consuming, the court may allow increased fees which, how- 
ever, must never exceed the maximum fixed by general rule. 

6. The attorney should be provided with appropriate means for securing 
the aid of experts, particularly psychiatric. 

7. Appointment of counsel should not prevent the defendant from 
senting himself after due consultation with his counsel and in the presence 
of his counsel. 

8. A sentence of conviction should include adjudication to bear the costs 
of the trial, including attorneys’ fees. Paying the costs of proceedings is 
part of the offender’s responsibility to society for the antisocial act com- 
mci by him. In appropriate cases, such penalty may be foregone or 
reduced. 

The plan here proposed is not new. It has been largely followed i 
countries, without raising serious difficulties. 
rigs in the to this memorandum. 

course, it requires time to prepare and enact a comprehensive r 

such as here proposed. It may well be that certain pelos na the cs Asp 
ticularly the fixed fees, would not be acceptable to the American legal pro- 
fession at this time. Attorneys must first gain a profound conviction that in 
criminal matters a limited scale of difference in counsel fees is a require- 
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ment of substantial equality of defendants before the law. Since the need 
for affording indigent defendants legal assistance is urgent, it may be advisable 
to enact an interim solution. Apart from the New Jersey plan, the public 
defender system certainly merits serious consideration. 

It is possible to combine the public defender system with certain reforms 
suggested here. I should like to draw attention particularly to the rule ob- 
taining for many decades in the Province of Buenos Aires, Argentina, pro- 
viding that “(e) every accused shall be defended by the defender of poor per- 
sons, who shall intervene in the proceedings until he is replaced by the at- 
torney of record whom the accused may propose” (art. 1, “Codigo de Procedi- 
miento Penal de la Provincia de Buenos Aires” (1915, in “Codigos de la 
Provincia de Buenos Aires,” new ed., Lajouane & Cia., 1938) ). 


(ec) American Bar Association members who favored an alternative 
method of providing representation for indigent defendants or who 
favored only a portion of H.R. 4185 responded as follows: 


(1) For years I held to the thinking that the representation of indigent per- 
sons charged with crime was an obligation of the profession which should be 
handled by the lawyers of the Nation in cooperation with the courts. I have 
reluctantly reached the conclusion that this is not giving such people the repre- 
sentation they should have. I am also reluctant to see the job turned over to the 
Government. My fear is that a new department will be created which will 
mushroom in size and quite possibly result in a quality of representation of 
indigent people no better than they presently are receiving or possibly even 


I believe that I would favor a system which would provide public funds to 
adequately compensate court-appointed lawyers to defend these people. By 
adequate compensation I have in mind something more than $35 per day, say, a 
minimum of $75 per day for both preparation and trial plus actual out-of- 
pocket expenses reasonably incurred in preparing the defense. Such a system. 
in my opinion, would be preferable to a system of public defenders. I can see 
one objection to my suggestion, however, which may be prohibitive, namely, the 
expense that would be entailed, and if that should be out of line and would 
exceed the cost of public defenders, then I think that probably the public de- 
fender would be the next best solution, and I think that your bill is an excellent 
one for that purpose. 

(2) I wish to state definitely that in my opinion, the present system, if it 
can be called a system, is most inadequate, and almost any change would be 
an improvement. While I like the idea of the court selecting men from the bar 
who may be in the courtroom to represent indigent persons, particularly when 
young attorneys are given the opportunity to defend, I think the present lack of 
compensation is most unfair both to the appointed attorney and to his client. 

I must admit, however, to certain reservations as to the aspects of H.R. 4185 
which suggest that the public defender position (or where the court does not 
appoint a public defender full time but tends to use, which in its discretion it 
might well do, one attorney up to a maximum of $5,000), may be even a minor 
patronage plum. If this result comes about, which I’m afraid it would in many 
instances, then I feel that nothing much would be accomplished except an addi- 
tional outlay of cash by the taxpayers. 

I would be in favor of amending this bill to eliminate the position of a full- 
time public defender entirely and limit the amount that any one attorney might 
receive in 1 year to $500, with a daily stipend not to exceed $25. This would 
insure that the appointments would be passed around to a goodly number of 
attorneys and still keep such representation on a minimum cost or semichari- 
table basis. On the other hand, lawyers would nevertheless be able to justify 
ee devotion of considerable more time to such appointments than is presently 

case. 

(3) It is my belief that the bill is a step in the right direction, but I am not 
personally in favor of the system of a salaried full-time public defender. It 
is my belief that this problem can better be met by the alternative provisions of 
your bill which authorizes the court to appoint lawyers in private practice to 
represent indigent defendants. In this way we afford each defendant the fresh 
approach of an individual lawyer who is not burdened with numerous other re- 
lated matters. A full-time employee, no matter how conscientious he may be, 
comes sooner or later to fit cases into categories without reference to the human 
beings involved. 
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The bar as a whole has historically done a competent job in representing in- 
digent defendants, and I see no reason for not continuing to rely upon it in 
this connection. I have no objection to the specific daily allowances provided in 
your bill, but it seems unrealistic to limit the total amount which can be spent 
in any one year to $5,000 in any given district. 

Not only do I believe that indigent defendants will receive better representa- 
tion under the court-appointed attorney method, but I also am aware of the fact 
that this is a splendid training ground for young lawyers who are just becoming 
established in the profession. It has been my experience that these young men 
bring a vigor and enthusiasm to the defense of this type of case which would 
be difficult indeed to match in a full-time salaried employee. 

(4) I am not familiar with all the arguments both pro and con, concerning 
a public defender; however, basically I am opposed to the Federal Government 
entering into the practice of law, wherefore, I would be basically opposed to this. 
bill. 
I would be in favor of the court appointing competent counsel to defend an 
indigent defendant, and to pay the counsel so appointed a reasonable fee for the 
work involved. 

(5) After giving considerable thought to your letter of October 1, 1959, in 
response to the above bill, it is this writer’s view that any public defender system 
should be a system coordinated by the State judiciary and not the Federal 
judiciary. It would be my view that public defenders are absolutely necessary, 
but that a general public defender system, full time and part time, could be 
utilized in Federal cases representing indigent defendants in Federal courts 
as well as in State courts. Some method of proration of costs and fees between 
the Federal Government and State government could be worked out. This writer 
therefore suggests to you that an enabling act by Congress coupled with equiv- 
alent enabling acts by the various States which choose to inaugurate public 
defender systems would create a public defender system worthy of true credit 
to the bar and to the administration of justice throughout this country. 

(6) In this area where the district court judges have the advantage of know- 
ing either personally or by reputation the attorneys assigned to represent in- 
digent defendants in criminal matters, there is perhaps less likelihood of such 
defendant being represented by incompetent counsel. 

I have very strong feelings on the matter of State or Government subsidizing 
counsel so appointed. Service without pay under the circumstances indicated 
is one of the traditions of our profession that we point to with pride. Further- 
more, to accept inadequate compensation is worse by far, in my opinion, than 
accepting no compensation at all. 

Legislative enactment for reimbursement for expenses reasonably incurred 
in the representation of an indigent defendant, the expenses to be approved 
by the court, would go far, I believe, in putting such defendants on a more equal 
basis with the prosecution. 

(7) My own opinion is, and has been for a long time, in accord with the views 
expressed by U.S. District Judge Edward J. Dimock of the Southern District 
of New York, which is published in the New York State Bar Bulletin for July 
1957, at page 300. This address is entitled “No Public Defender System for 
New York State.” I think that it would be unfortunate if a public defender 
system was prescribed for the Federal courts for the reasons described by Judge 
Dimock in his address. Copy of his address is enclosed. 

(Favors Government payment of counsel on a case-by-case basis for indigent 
defendants. ) 

(8) You have asked my comments and I give them to you with some hesita- 
tion because I do not completely agree with the theory behind your bill. In 
Maryland, counsel are appointed for indigent defendants and are paid by public 
funds. We have no public defender, as such, but do maintain a list of com- 
petent attorneys who are prepared to accept cases in the criminal courts. At- 
torneys merely apply to have their names placed upon that list, and they are 
immediately inscribed upon it. 

In making appointments, the judges use a selective process. For cases not 
involving too much skill, younger men are appointed. For the most serious cases 
only experienced counsel are appointed. The essence of the situation seems to 
me to be that the court at the end of each case awards a fee to counsel who have 
been appointed. Fees usually run in the neighborhood of $50 to $100 but in 
protracted cases they are much larger. The amount spent by the city of Balti- 
more is something over $50,000 per year. 
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In my opinion, the use of the independent bar for defense of indigent defend- 
ants is better than having another office set up. The great defect of our system 
is that we do not have any investigators at the disposal of appointed counsel. 
This defect could be remedied, I think, without too much difficulty, but I do not 
like to see another office set up with the prospect of inevitable growth under 
Parkinson’s law. 

(9) Succinctly stated, the provision of the sixth amendment as to the right 
of an accused to have counsel is: “* * * the accused shall enjoy the right * * * 
to have the assistance of counsel for his defense.” 

If I, as a judge, should have had the opportunity to construe this provision as 
a construction of first impression, I would have said that all that it meant was 
that the sovereign should not deprive an accused of the assistance of counsel. I 
never would have said that it meant that the sovereign under any circumstances 
had to furnish an accused counsel. But that is water under the bridges. For 
as construed by the Supreme Court, the sixth amendment withholds from Federal 
courts in all criminal proceedings, the power and authority “to deprive an 
accused of his life or liberty unless he has or waives the assistance of counsel.” 
See Johnson v. Zerbst (304 U.S. 458, 463), in which the present circuit judge, 
Mr. Elbert P. Tuttie, of Atlanta, was counsel for the petitioning prisoner. This 
case is followed in Walker v. Johnston (312 U.S. 275), wherein Mr. Justice Rob- 
erts, speaking for a unanimous court, said that if the accused “did not volun- 
tarily waive his right to counsel * * * he was deprived of a constitutional right.” 
I call attention also to Glasser v. United States (315 U.S. 60; 62 Supreme Court 
457) ; and Bute v. Illinois (333 U.S. 640). 

I know that these cases are nothing new to you or to the other members of 
the committee. I call attention to them because I do not think that their require- 
ment would be satisfied merely by according to an accused the privilege of being 
represented by a public defender appointed by the Federal court and paid a 
salary out of the Treasury of the United States. Even if the assistance of such 
a public defender satisfied the constitutional requirement of “assistance of 
counsel for his defense,” I would be opposed to the whole system of the appoint- 
ment of officers known as public defenders. 

I think that if there is an obligation on the part of the prosecuting sovereign 
to provide counsel for indigent defendants, that that obligation ought to be ful- 
filled by the appointment of members of the local bar by the Federal judges. In 
this connection. I call your attention to the case of Connelly v. U.S. District 
Court (191 Fed. 2d, 692), wherein Chief Judge Denman quoted from an address 
of Mr. Justice Robert H. Jackson to the annual meeting of the California State 
bar in San Francisco in August 1951. . He said: “Every accused person has a 
eonstitutional right to counsel and there is a correlative duty on the bar to see 
that every accused, no matter how unpopular, is represented competently.” 

Therefore, I think that the ordinary rule should be that the court appoint 
counsel to represent indigent defendants without compensation, but perhaps 
with some provision made for payments to them for the service of investigators 
to assist in the gathering of the available evidence. Up to very recently, this 
has been the prevailing custom in our vicinity and it has worked well. 

I can remember several cases over a period of 45 years in which men, white 
and colored, accused of murder were represented by leading lawyers of the 
Macon bar, appointed by the court, and serving without compensation. I recall 
that the Honorable William A. Bootle, now one of the U.S. judges for the middle 
district of Georgia, assisted by the Honorable Benning M. Grice, now judge of 
the juvenile court of Bibb County, Ga., served well and faithfully in such a 
eapacity in one particular case. I can remember that I was appointed, along 
with two other lawyers of the Macon bar, to represent three men accused of 
murdering a very prominent Macon man in a holdup. These three men had 
allegedly escaped from a Florida prison camp and were making their way north 
when this homicide occurred. They were convicted “with a recommendation of 
mercy,” which means that they were not electrocuted. 

In 1953 our legislature passed a law providing that whenever it should appear 
to the presiding judge of the superior court that a defendant indicted for a capital 
felony is, because of his poverty, indigent and unable to pay an attorney for his 
defense, it should be the duty of the court to appoint an attorney to represent 
him, who shall receive reasonable compensation not to exceed $150 and expenses 
incurred in the necessary preparation and investigation of the case not to exceed 
$500. This statute was held valid in Bibb County et al. v. Hancock (211, Ga. 
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Many years before the enactment of that statute, our Supreme Court has held 
at Martin v. The State of Georgia (51 Ga. 567), decided in 1874, that if an accused 
is unable to retain counsel, the courts will appoint counsel for them, without 
charge to them. The court said: “The same duties and responsibilities rest upon 
counsel thus appointed as if they receive the fullest pecuniary compensation.” 

In Bibb County v. Hancock, supra, the court eluded to a large eollection of 
cases on the subject collected in 130 A.L.R., page 14389, 

And the court there quoted from an Indiana case as follows: 

“The legal profession having been thus properly stripped of all its odious dis- 
tinctions and peculiar emoluments, the public can no longer justly demand of 
that class of citizens any gratuitous services which would not be demandable of 
every other class. To the attorney, his profession is his means of livelihood. 
His legal knowledge is his capital stock. His professional services are no 
more at the mercy of the public, as to remuneration, than are the goods of mer- 
chant, or the crops of the farmer, or the wares of the mechanic. The law 
which requires gratuitous services from a particular class, in effect imposes a tax 
to that extent upon such class—clearly in violation of the fundamental law, 
which provides for a uniform and equal rate of assessment and taxation upon 
all the citizens.” 

And then on the following page, said for itself: 

“In every capital felony a man’s life is at stake. A lawyer's conscience, his 
respect for his profession, his love for freedom and liberty guaranteed to every 
American by the Constitution, and for a square deal, will spur him on to see 
that the poor and defenseless accused shall have his case properly presented 
and a fair trial, regardless of personal consequences to himself. Payment to 
him, an officer of the court, of some compensation, which generally would be 
wholly inadequate as a fee, and reimbursement of expenses incurred for services 
which his State requires of him would be no gratuity. It would be compen- 
sation for services rendered, not a handout from the treasury.” 

“The legislature recognizes it as such and by this act has made it so. As 
against the attack here made, we hold the act constitutional.” 

I think the Georgia system is the right one. That is, that in capital felonies 
there should be a provision for the appointment of counsel who should be paid 
by the State of the sovereign, but that in all other cases lawyers should perform 
these services gratuitously just as a physician or surgeon serves the poor 
without compensation. 

I do think that the strictest sort of investigation should be made by the 
trial judge to be sure that the bench and bar are not being imposed upon by 
those who claim to be indigent. 

Many years ago we had a Federal judge in our district court who upon 
appointing counsel for allegedly indigent defendants would always caution them 
that if they were unable to pay a lawyer’s fee, he would assume that they were 
unable to pay a fine, and that if they were convicted, there would be no fine 
imposed. It was remarkable how many of these indigent defendants suddenly 
became able to employ counsel. 

I can visualize the administration of justice becoming somewhat of a travesty 
when you perceive one officer of the government, the district attorney, prosecut- 
ing an alleged criminal with all vigor, and another officer of the government 
defending him with equal vigor—one officer of the government shouting that 
this man is guilty, another officer of the same government shouting that he is not. 

(10), There is no question whatever in my mind but that the system provided 
by your bill would be a substantial improvement over the present system of 
court-appointed but unpaid counsel for indigent defendants, subject to one im- 
portant reservation : 

I think that to pay the public defender in any district substantially less than 
the U.S. attorney for that district would be self-defeating, and would put all 
on notice that the quality of defense could not measure up to the quality of 
prosecution. 

At the same time, my observations over a period of more than a quarter of 
a century here in Washington, of lawyers permanently employed by public 
agencies, lead me to doubt whether the answer to the problem will be found 
in a public defender system. In my opinion, a system of career lawyers inevi- 
tably tends to mediocrity and hack work. I know that the career enthusiasts 
will scream, but I am proceeding on the assumption that you want frank answers 
and not simply sweet-scented homilies, 


50877—60——-11 


158 INDIGENT DEFENDANTS IN FEDERAL CRIMINAL CASES 


My preference would be for a system whereby the court-appointed lawyer is 
paid a nominal sum for his labors in every case, along the lines of your sub- 
paragraph (c). A per diem of $35 a day is far from what paid counsel would 
or should expect, but at least it reflects some recognition of the principle that 
the laborer, even when he is a lawyer, is still worthy of his hire. 

I would extend the principle of nominal fees to representation by court- 
appointed counsel in U.S. courts of appeals, at a rate of, say, $100 or $150 for 
ex h appeal. Again, this is far out of line with fees paid counsel, but at least 
it represents a somewhat more substantial compensation than the present smiling 
expression of thanks from the court at the close of the argument. 

But I would stop with courts of appeals; in the Supreme Court, appointed 
counsel may well feel that the honor of arguing in the highest court of the 
land is sufficient compensation, and besides in the Supreme Court, such counsel 
is paid transportation to Washington and return (rule 53(7) ). 

(11) I have thought a great deal about this problem of the defense of people 
charged with crime in Federal courts and it is my view that the defendant coun- 
sel should be appointed in each instance by the court and not be a regularly 
established officer of the Federal Government. I say that for the reason that 
prosecution comes under the Attorney General’s Office and I think the counsel 
should be entirely independent of it, or from any other agency of the Government. 
I believe defense counsel is far more likely to stand on his hindlegs and tell 
the world to go to the devil when he does not have to report to any governmental 
authority. 

In some countries in Western Europe there are excellent courts but the judges 
are responsible to the Minister of Justice and I cannot help but feel that the 
courts do not have the independence enjoyed by ours. 

(12) In your deliberations on this problem I thought you may be interested 
in the procedure in the circuit courts for the State of Hawaii: Where the de- 
fendant in a criminal matter is impoverished and cannot afford legal counsel, 
the presiding judge may appoint counsel for him and, depending on whether 
it’s a misdemeanor or felony and the amount of work put in the case by counsel, 
the court has discretion in allowing him a certain amount as counsel fees 
which are paid by the State. 

We in Hawaii have encouraged this practice over the public defenders’ sys- 
tem for the reason that the members of the bar who are interested in getting 
this kind of work register with the judge handling the criminal calendar and he 
parcels out the assignments depending on the nature of the case and the judge’s 
knowledge of the attorneys on the list. 

As you are well aware, there are many practicing attorneys that do not have 
a lucrative practice and by the foregoing procedure, the defendants get good 
representation by people who are desirous of doing that type of work, and I 
believe it makes for a healthier condition of the bar. 

No doubt about it, such a flexible system imposes a severe responsibility on 
the judge handling the criminal calendar, but here in Honolulu, the practice has 
been eminently satisfactory. 

(13) For many years after I left the office of the U.S. attorney I was often 
called upon by the district court to act as unpaid counsel for indigent defendants. 
I have also been appointed in a'similar capacity by the Court of Appeals for the 
Sixth Circuit. I have, therefore, viewed the problem from the standpoint of 
both the prosecution and the defense and from my experience I have been 
particularly impressed by the following: 

First: There is some tendency by the court not to appoint older and more 
experienced lawyers who are busy and would, therefore, be required to serve 
at considerable sacrifice of their time In general, then, it is the younger member 
of the bar who is appointed by the court, usually upon the theory that he will 
gain by experience if not by monetary reward. 

Whether led by conscience, the human desire to excel in any matter under- 
taken, the hope of being the little David who overcame the giant Government 
Goliath, or other reasons, I am greatly impressed by the fact that almost always 
the appointed lawyer has done an excellent job of defending his indigent client. 
I do not believe that it is fair that the lawyer who does so devote his time and 
effort should have no financial reward, whether he is the busy experienced 
lawyer who must give up lucrative work to thus act for the indigent, or the 
younger member of the bar who is struggling to get started. 

Second: The fact that the percentage of convictions in the Federal court is 
large, is in no sense a reflection upon the effort made by the unpaid appointed 
lawyer defending the indigent. Unlike our State criminal practice where any 
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person may initiate a proceeding merely by swearing out a warrant, there is 
some guard against improvident commencement of criminal action because the 
warrants are issued by the U.S. commissioner, on approval of the U.S. attorney 
after investigation by a Federal bureau. The Government cases are in general 
well prepared and by the time the gamut has been run in most of the cases the 
defendant is guilty. I am confident that the large number of convictions, in 
this district at least, on the whole are justified, although we must never minimize 
the necessity of seeing that an innocent person is not convicted. 

Third: In our State courts we do not have the public defender system but 
individual counsel are compensated by a small sum, as your bill in part proposes. 
I believe that in our local practice this system has worked well-and has merit 
over the public defender system. 

Fourth: I am convinced there are potential dangers in a public defender 
system. The necessity of the situation will require constant and intimate con- 
tact between the public defender and the prosecuting officers. By the very 
nature of things there will come to be a rapport between the two, even though 
both are most conscientious which will not be for the best interest of the indigent 
defendant. It has been my experience that this rapport, even unconsciously, 
has not existed between the present unpaid appointed counsel and I think that 
this is a most important factor for the proper defense of the indigent. 

Fifth: One of the most important disadvantages under which the defense of 
an indigent labors, is that the defense attorney has no investigating agency at 
his command in any way comparable to the FBI, the Secret Service, the Post 
Office inspectors, and a multitude of other investigating agencies available to the 
district attorney. Your bill, I note with satisfaction, at least approaches this 
problem by not only providing for limited compensation of the defense attorney 
but also for the reimbursement of expenses. 

Finally, and in summary, I strongly favor that portion of H.R. 4185 which 
provides for a system of compensating individual counsel appointed by the court 
to defend the indigent prisoner and permits reimbursement of expenses incurred 
in investigation on behalf of the prisoner. I do not believe the portion of the 
bill which creates a public defender is a wise provision and I do not believe that 
it will adequately care for the best defense of the indigent defendant. 

(14) Because my practice for some years has been concerned almost entirely 
with the field of administrative law, I feel that I am not very well qualified to 
comment upon the specifics of your bill. Even so, through my participation in 
activities of bar associations as well as my continuing study of the law gener- 
ally, I am aware that there is a pressing need to provide for representation of 
indigent defendants in criminal cases, 

Accordingly, addressing myself to the problem as a whole, the basic approach 
of the bill is to create “public defenders.’’ While this has much to commend it, 
I believe that relief can best be provided through compensation to counsel assigned 
by the court from among the ranks of private practitioners rather than by 
creation of a public defender. Compensation for assigned counsel, it seems to 
me, is more in keeping with our basie concept that protection of the rights of 
accused persons cannot safely be left in the hands of the same Government which 
accuses them. Prosecutors and public defenders, after all, would be servants 
of the same master, in its practical sense ; whereas assigned counsel, even though 
receiving a gratuity from public funds, obviously would be in a far different 
position. 

(15) I agree with you that a system payment to counsel for services rendered to 
indigent defendants in Federal courts is long overdue, 

The system of appointing counsel to represent indigent defendants and com- 
pensating such counsel by payment of a modest fee from the county treasury 
es a used in this State for many years and, in my opinion, works reasonably 
well. 

The Federal district court here has followed the practice of assigning counsel 
thought by the court to be best suited to defend the particular case, and these 
lawyers have been assigned largely from law firms who can afford to donate the 
time as part of their professional responsibility. The junior partners of my 
own firm have taken their turns not once but several times in this defen: e work. 
When legal problems have been difficult, I have myself assisted in preparation 
and presentation of the defense. When necessary to a proper defense this firm 
has advanced costs both in the trial court and on appeal. Sometimes these ad- 
vancements have been repaid as promised and sometimes they have not. 
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Through our local social agencies we have procured free medical and psychi- 
atric assistance for indigent defendants. 

In this community it has never been difficult for unpopular defendants to 
procure either paid or gratuitous counsel. When the House Committee on Un- 
American Activities conducted two investigations in this city some years ago the 
Seattle Bar Association assigned counsel to any witnesses requesting it and the 
first lawyers so assigned were the officers and trustees of the association. 
Services were of the same professional standard these lawyers render to their 
regular, private clients. Recognized leaders of the bar regularly accept assign- 
ment to defend persons accused of sensational and despicable crimes. The late 
Tracy Griffin rendered outstanding public service in this respect on many occa- 
sions and even secured the acquittal of a Russian naval attaché accused of 
espionage. 

I do believe, however, that the Federal courts should pay assigned counsel 
for their services. Payment would relieve the larger law firms from an unequal 
share of the burden of such defense work and would enable talented and eager 
young lawyers to gain experience and distinguish themselves in such assignments. 

The foregoing lengthy comments are by way of preface and explanation for my 
reasons for being opposed to a public defender system. I am opposed to such a 
system for these reasons : 

1. No public defender is really free to represent his client because he is a 
regular employee of the prosecuting authority. He looks to the State for 
continued employment, increases in salary, and, perhaps, for advancement 
to a more important post. Under the terms of H.R. 4185 he would be paid 
less than the district attorney (rightly, in my opinion, since his work load 
would be lighter), and hence he would have less rank in the eyes of court, 
jury, witnesses, and parties. If he hoped to continue in Federal employment 
he would be subject to pressure from police and prosecuting authorities to 
“make an example” of a defendant charged with an especially troublesome 
crime or a defendant who is a “regular customer.” 

2. Constant defense of criminal cases, especially where many of the crimes 
are petty crimes, dulls a lawyer’s skills and power of advocacy to the 
detriment of both him and his client. By petty crimes I do not mean neces- 
sarily misdemeanors, but I mean crimes which occur frequently, are com- 
mitted by many people and attract little, if any, public attention. For 
example, I have been in court when two dozen or more people have been 
arraigned for illegal entry into the country. It is inconceivable to me that 
the defense of such persons, nearly all indigent, would not become routine 
in the hands of a public defender. Most of these people plead guilty. 
Those who request counsel now receive the interested, individual attention of 
a lawyer to whom the case is new and an opportunity to do his best. 

3. The reasons for urging the creation of a public defender system do not 
impress me as sound. 

(a) The percentage of defendants who plead guilty to Federal crimes 
is meaningless considered apart from the quality of police work and 
professional integrity of the prosecutor. Ideally, only guilty people 
would be arrested. Less ideally, of the people arrested, only the guilty 
would be prosecuted. Practically, most people prosecuted know they 
have no legitimate defense and would rather get the sentencing over with 
as little talk as possible. That 90 percent of the defendants in Federal 
court plead guilty is an eloquent testimony to thorough police work 
and conscientious selection of cases for prosecution. The percentage 
of guilty pleas does not indicate that any innocent person pleaded guilty. 

(b) The occasional incompetence of appointed counsel is attributable 
to three factors, all of which can be removed without creating a public 
defender. These three factors are: 

(1) Lack of compensation ; 

(2) Poor choice of counsel by the court; 

(8) Poor professional standards maintained by some lawyers who 
devote too much time to criminal defense work. 

The present lack of compensation would be remedied by the per diem authorized 
by H.R. 4185, although any limitation on the aggregate amount so expended 
would seem to threaten the adequacy of compensation in individual cases. 

The district judges are sufficiently acquainted with the local bar to know which 
lawyers can afford to make a conscientious defense and which are practiced in a 
particular field of law. It has been my observation that the really poor defense 
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work in criminal cases is done by lawyers privately retained from among that 
segment of the bar devoting a disproportionate amount of time to the defense 
of petty criminals. I know of no excuse for a judge assigning incompetent 
counsel and negligent or incompetent work is certainly subject to discipline and 
reprimand. * * * 

* * * To summarize this lengthy epistle, I believe that counsel assigned to 
defend indigent defendants should be paid, but I believe the defense of such 
persons is better left to private counsel assigned to individual cases than to a 
public defender responsible to the Government who defends all comers. 

(16) Answering your last question first, I believe that the present system 
of court-appointed, unpaid counsel for indigent defendants in the Federal courts 
is inadequate. The Federal courts have lagged behind most of the States in this 
respect, and I believe that Congress should take action. Until something is 
done to provide for the compensation of counsel assigned under rule 44 of the 
Federal Rules of Criminal Procedure, it is my opinion that the right to counsel 
guaranteed by the sixth amendment will not always be realized, in the practical 
sense. 

In answer to your second question, I believe that the best system would be 
that wherein a lawyer, or lawyers, well qualified in criminal practice, would be 
hired on a full- or part-time basis by a “legal aid society,” the latter supported by 
contributions from the bar, and possibly by voluntary contributions from the 
public. Such a society could very well be a participating agency in the local 
Community-Chest. This system would contain the advantages of a public de- 
fender’s system, but would be free of its chief weaknesses, e.g., “politics,” “chum- 
miness” between the district attorney and the public defender, and the serving 
of one paymaster, the Government, by opposing counsel. 

Because of the improbability of the bar and the public voluntarily subsidizing 
such a system on a uniform basis throughout the country, I feel that Congress 
should act inthe matter. As to such Federal legislation, I prefer a system of paid 
assigned counsel as distinct from the public defender’s system. I realize, of 
course, that your bill does provide for appointment of individual counsel in certain 
situations, but in the case of districts not having a city of more than 500,000 
population, the court is limited to considerations of economy only in making this 
decision, and in the case of districts having a city of over 500,000 population, 
the district court is dependent upon the approval of the judicial counsel of the 
circuit, and no public defender shall have been appointed. It is my belief that 
the bill should provide for the case-by-case assignment of all cases of indigent 
defendants on a uniform basis throughout the country. 

As an alternative to H.R. 4185, I recommend a system comparable to that in 
effect in the State of Ohio, as provided for by sections 2941.50 et seq. of the 
Revised Code. This act simply provides that in all cases whe:e the deiendant is 
unable to employ an attorney, the court shall assign him counsei not exceeding two. 
As recently amended, the statute provides that in cases of homicide, the court 
Shall have discretion in ordering compensation and expenses, with no maximum 
limitation. In all other cases of felony, the court is limited to $300 as compensa- 
tion and unlimited as to expenses. This system has worked fairly well in Ohio 
and Iam not aware of any great demand to replace it with a public defender sys- 
tem. I would, however, agree to a Federal act extending the coverage to include 
misdemeanors other than petty offenses as defined by section 1 of title 18, and 
also to raising the maximum limitation of $800 as to nonhomicide felonies. I 
would, indeed, agree to a maximum per diem allowance for compensation, as op- 
posed to the Ohio lump-sum allowance. In that connection, I believe that your 
limitation of $35 a day for assigned counsel is too low. I believe that Senate 
bill 1079, sponsored by Senators Javits and Kefauver, is more realistic in that 
respect, allowing $100 per day. 

In conclusion, I would like to say that your bill does have merit and will 
serve to strengthen the constitutional right to be represented by counsel. In the 
event the alternative system of assigned counsel on a case-by-case basis is not 
favorably reported, I will support H.R. 4185 in the house of delegates of A.B.A. 

(17) Relating the provisions of the bill to the needs as I see them in the dis- 
trict of Delaware, it would be my opinion that a full-time public defemler would 
not be needed here. However, it would seem to me, and I believe it to be the con- 
sensus of opinion among practitioners in the Wilmington area, that it would 
be both desirable and equitable to make funds available for the nominal compen- 
sation of attorneys assigned by the court to represent indigent defendants. This 


is the procedure used by our State courts and it has resulted in a high quality 
of representation. 
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It is my hope that Congress will enact some form of legislation substantially 
along the lines outlined in your bill whereby provision for compensation to 
court appointed attorneys would be created. 

(18) There is, of course, little question but that (1) the present system of 
assigning counsel is inadequate and (2) that an improved system would deserve 
attention by the Congress. The issue clearly appears to be not “whether” but 
“which’’. 

It would seem that the various methods of accomplishing competent, experi- 
enced, loyal, and enthusiastic representation of indigent criminals include (q@) 
the assigned-counsel system, (b) the voluntary defender system, (c) the public 
defender system, and (d) a mixed private-public system. Probably each of these 
systems has considerable merit and correlative disadvantages, perhaps some 
more than others. 

In “Equal Justice for the Accused” (Doubleday & Co., Inc. (1950)), the 
Special Committee of the Association of the Bar of the city of New York and the 
National Legal Aid and Defender Association have brought together impressive 
reasoning and seemingly unchallengeable facts respecting indigent criminal rep- 
resentation in the State courts. The report suggested that the mixed private- 
public system be seriously considered by communities seeking to adopt a new 
defender system. The report, of course, made detailed findings respecting all of 
the defender systems. 

It is my opinion that the public defender system introduced by your bill in the 
House is not the complete answer to indigent representation in the Federal 
courts. I base this opinion upon the following : 

1. I am not persuaded that this system would provide the most efficient 
defense service per dollar spent. Whereas the district court wouid have 
power to appoint one or more assistant public defenders and the public 
defender with the approval of the court may appoint necessary clerks, etc., 
it is a fair possibility that the cost of such services, simply because they 
are placed completely in the hands of the Federal Government, could pyra- 
mid out of proportion. I feel that the cost of providing such defender 
services can be less if placed in the hands of private enterprise. 

Since such a system would be supported by unappropriated Treasury 
funds the financial burden is distributed among taxpayers in a way which 
is unrelated to State crime patterns and State populations. I feel that crime 
is a matter of community responsibility and the cost should be borne by 
those most proximately affected. 

2. A more basic difficulty with a Federal public defender system is the 
problem of loyalty and disinterestedness. The proposed bill would permit 
the district court to appoint a public defender at each place where terms 
of court are held. It may further appoint assistant public defenders. The 
public defender may appoint necessary clerks. 

I do not think that any public official can take the place of a private lawyer 
for the defense. It may be possible for a public defender to be impartial. But 
I do not think this is enough. He must be an advocate for the accused. Under 
the proposed bill the public defender would, as a practical matter, be required to 
stake his political good fortune against the requirements of duty and loyalty 
to the accused. No enlightened system providing for the defense of indigents 
should require, as an ingredient of success, the resolution of such conflicting 
attitudes. I do not think that the administration of justice is a proper area for 
the State or Federal Government to do both the prosecuting and the defending. 

The bill provides that the district court may decide to appoint private counsel 
in lieu of the public defender and provide payment therefor. Since the de- 
termination rests in the courts of the United States, I think that the foregoing 
objection may still be lodged. 

A mixed private-public system is one which logically would make use of an 
organization such as voluntary defenders. Since the latter is in large part 
financed by charitable funds it would look to the community for support. Pub- 
lic funds, to the extent they could be available, would be added to this, enabling 
voluntary defenders to provide the necessary counsel. While I have not examined 
in detail the merits of a mixed private-public system, I understand it to be 
relatively free of political control or dominion and to be reasonably workable. 
Unlike an assigned-counsel system, responsibility is not diffused throughout the 
community. An organization, such as Voluntary Defenders, as an adjunct to 
the legal aid association, would tend to focus the interests of the community as 
well as the practicing bar. Overall administration would be left to leading 
members of the bar and community at large, and political consideration would 
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tend to be a less controlling factor in decision. It would be the responsibility of 
the voluntary defenders organization to insure that indigent criminals obtained 
competent, experienced, loyal, and enthusiastic counsel. Where public funds 
are available in addition to charitable contributions, I think that a mixed private- 
public system could work reasonably well. I would favor any system of this 
sort which (1) provides adequate representation and (2) keeps the problem 
in private hands. 

(19) The executive Council of the Oklahoma Bar Association, at its meeting 
on November 5, 1959, after considering a report by Mr. Harry M. Crowe, Jr., 
Tulsa, chairman of our committee on lawyers reference and legal aid, endorsed 
H.R. 4185 in principle. 

The executive council also directed me to respond to your specific questions 
with the answers given by Mr. Crowe to the executive council on behalf of his 
committee. They areas follows: 

(1) Does the proposed system have merit? 

We feel that the proposed system has merit for the reason that indigent 
defendants should always have counsel and regardless of the fact that 
lawyers should assume this responsibility as a part of their public duty, the 
undeniable fact remains that most of us work better when we are paid. 

(2) Is an alternative system preferred? 

The bill itself provides an alternative where there is no city of 500,000 
population within the judicial district. It is our opinion that the alterna- 
tive system of payment of $35 per day for services actually rendered 
would be preferable to adding another full-time employee to the public 
payroll in all cases, regardless of the population of the cities involved. 

(3) Does the present system of court appointed, unpaid counsel provide 
fair representation? 

It is our opinion that in the northern district of Oklahoma the present 
system has provided fair representation. The frequency with which lawyers 
are requested to act as counsel for indigent defendants is so low that 
such has not been a burden and our personnel observation is that the 
attorneys assigned have enthusiastically undertaken the defense of their 
cases. Further, it is the newest admitted attorneys who are called upon for 
such services in most cases and they have gained valuable experience. We 
suggest that lawyers desiring to undertake these cases for the $35 fee should 
so indicate by registering with the Lawyer’s Referral Service, if any, in their 
city and that the interest of the defendant, the individual attorney—part- 
ticularly the younger members—and the bar association in general would 
be served by such an arrangement. 

(20) Frankly, I do not like the idea embodied in your bill of having a public 
defender attached to each court, except if the judge decides to do it. Apparently 
it is contemplated that in districts not having large metropolitan centers, the 
judge will not do it. I think the idea of a committee of public-spirited people 
charged with finding the right kind of a man for counsel would work out better. 
and what is equally important, would relieve the judge of any pressure, political, 
or otherwise for appointments. I might also say that certainly in the large 
metropolitan centers you wiil never get the right kind of man unless you can pay 
more than $10,000, or unless you can find some lawyer who has independent 
wealth and is willing to take the work on as a public duty and personal prestige. 
Both of these are very powerful motives, but you do not always find men who 
can indulge in the luxury of carrying out these motives. On more detailed mat- 
ters, I would recommend specifically that you should provide that expenses 
mean such things as expense of investigation, consultations with experts, either 
medical or other types—in other words, more comprehensive than mere office 
expense. 


C. RESPONSES OPPOSED TO ANY LEGISLATION 


_ 1. (a) Federal judges who oppose legislation providing and change 
in the present method of appointing counsel for indigent defendants 
supported their position as follows : 


(1) What I shall have to say is based upon my experience of nearly 10 years 
in a district that does not have a city of more than 500,000 population. * * * 

The attorneys that I have appointed to represent indigent defendants have ren- 
dered competent and conscientious service. So far as I know, they have done so 
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without complaint. I have tried to distribute the work so as not to impose on any 
one attorney or group of attorneys. 

lt is, therefore, my opinion that in the Bastern District of * * * the present. 
system of court-appointed attorneys for indigent defendants provides for fair and 
adequate representation. 

I realize that there may be need for public defenders in the metropolitan areas 
where the courts are required to deal with large numbers of indigent defendants 
and where the courts do not have the personal contact with attorneys that they do 
in smaller districts, 

As I interpret your bill, the court has the option in a district not having a city 
with a population exceeding 500,000 to appoint a public defender to represent 
indigent defendants, or, if more economical, to appoint counsel, in particular cases, 
and fix compensation of counsel not exceeding $35 per day and reimburse him or 
them (as the case may be) for expenses so long as the compensation and reim- 
bursement does not exceed $5,000 in any fiscal year. 

In a district having four divisions and two judges, such as ours, it would seem 
that the judges might have some difficulty in operating under this $5,000 limita- 
tion. If a specific figure were fixed for each division of the court rather than 
the district as a whole, it would seem to me to be less difficult to handle from an 
administrative standpoint. 

If the $5000 limitation applies to a single lawyer only, then the administrative 
problem does not arise. However, if it means the aggregate compensation for all 
lawyers employed in the course of a year, then it does arise. This is not clear. 

The fixing of fees for attorneys by a court is most always difficult and dis- 
tasteful, and if this feature of the proposed bill could be changed so as to fix the 
compensation at a daily rate it might be better. One of the TVA acts provides that 
the Commissioners who sit on cases shall be paid at a daily rate, and, so far as I 
know, this has proved satisfactory, 

Another point that may be worthy of consideration is that many defendants 
who are able to employ a private attorney will use the public defender or court- 
appointed counsel, In such cases, members of the bar will lose business that 
they would otherwise receive. This would be calculated to cause legitimate 
complaints from the members of the bar who practice criminal law. Of course, 
the court would do what it could to require the accused to employ his own 
counsel if he were financially able to pay. 

(2) I am definitely opposed to creating the office of public defender. I 
think it would entail needless expense. * * * 

(3) The problem raised by you is not a pressing one in [this State] * * *. 
We are able to secure lawyers who adequately represent the defendants without 
pay. Most of the lawyers do not regard it as an imposition. A few do. 

(4) I have been unable to subscribe to the wisdom or advisability of the 
appointment by the Federal Government of public defenders. My experience 
as judge has not changed the ideas I gathered from serving one term as U.S. 
attorney and from 40 years of practice, some of which was of a criminal nature. 
_ (5) Speaking frankly from my years of experience on the bench, I do not 
feel that a great deal is to be accomplished by a public defender. If he is 
overzealous, he produces trials in cases where the defendant is guilty and 
where he might have thrown himself on the mercy of the court and avoided 
developing a bad record and where he might have had more mercy than he 
would ultimately get. 

If he is underzealous, then the man doesn’t get as good representation as if 
some attorney had been appointed by the court. 

Upon one of my visits to Washington, charges of lunacy were made against 
a man where his wife wanted to be appointed guardian. The public defender 
acquiesced in it but the man still insisted upon a jury and when the evidence 
was offered it became manifest that the wife had prevailed upon the board 
of physicians to commit her husband as a lunatic so she could be appointed as 
guardian and the public defender had not dug into the matter sufficiently to 
discover it. 

After all, the whole thing will depend upon the particular individual. I 
can’t say that I see any great benefit to be accomplished. 

(6) As a practicing attorney for many years and a Federal district judge 
since 1946, I am unalterably opposed to the proposed public defender system. 

(7) It is hard for one who believes explicitly in the directions of the sixth 
amendment that in all criminal prosecutions the accused shall have a right to 
eounsel, to take issue with men like yourself and men who support the public 
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defender system, especially when one does not have a firm opinion that this 
would not be an advancement in the administration of justice. However, you 
generously ask me to give my opinion on the proposal, and I am going to state 
what I think of some matters that at least should be considered before such a 
bill becomes a reality. To let you know that I am not unmindful of the need 
of proper representation, I am attaching a copy of an opinion I wrote some time 
ago and which was affirmed by the court of appeals. 

Another reason I hesitate to state objections to your proposal is that I realize 
that in many of the courts of this land inadequate representation is given, but 
I can only speak of the Federal system and of the system as it works in [this 
district] in particular. 

While I was U.S. attorney for this district, this court felt that the early 
appointment of competent counsel was a necessity, and our system provides 
that at the arraignment if a man is not represented by counsel the court will 
continue the arraignment and appoint counsel unless the defendant desires 
counsel of his own choosing. In other words, in the first court proceeding and 
in every proceeding thereafter, every defendant has counsel. Our clerk admin- 
istratively has been instructed to spread the burden of the representation of 
indigent defendants by first giving consideration to young men who volunteer 
for this assignment, and then to make the appointments thereafter from the 
list of attorneys admitted to this court in rotation up to the age of 40 years. We 
felt that it was a burden that could properly be handled by the younger members 
of the bar. In this district these appointed attorneys have been giving adequate 
representation. The appointed counsel has not merely been going through 
the form, but giving a real representation. * * * 

You state that in Federal courts 90 percent of the 26,000 persons convicted 
were pleaded guilty. In our court all these people would have had legal counsel, 
so We are not among the three-fourths you mention who enter a plea without any 
legal assistance whatsoever. I am satisfied from my experience not only as a 
prosecutor but as a judge that in this Federal court the proportion of those who 
plead guilty with court-appointed counsel is no higher than those who plead 
guilty where they have private representation. My observation has been that 
the court-appointed counsel give as good or better representation to their clients 
than the run-of-mine criminal defense lawyer. Of course, there are “experts” 
in the practice of criminal law who do provide a better defense, but that is 
always going to be true under any adversary procedure including a public 
defender system. 

Frankly, the 90 percent guilty plea in the Federal court does not seem a high 
figure as I view it. In my view a U.S. attorney is a quasi-judicial officer, and 
I think that the only people whom the Government should be interested in bring- 
ing to the bar of criminal justice are those who are guilty, With the selective 
system of prosecution that is in effect in the Federal courts, and with the fine 
investigative officers at his disposal, 1 would look askance at any U.S. attorney 
who is indicting groups of people where 90 percent or better did not plead guilty 
because of the fact that they were guilty. 

This selective system of prosecution is one of the intangibles that makes me 
have some hesitancy about supporting such a bill. I think that the U.S. attorney 
should not only be a public prosecutor but also a public defender, and to set 
up an adversary office to try cases against him would in my opinion have the 
effect of reducing him to an adversary and a prosecutor in the worst sense of 
the word rather than the quasi-judicial officer whom I envision as a prosecutor 
in the best sense of the word. 

I also have a feeling that the members of the bar owe a certain duty to 
society and one tangible way that lawyers as a group meet their obligation is 
in defending indigent persons. Granted that it is a place where young men 
learn courtroom procedures, I feel that this too is a necessity in order that 
they become polished advocates. It may be true that the bar has not always met 
their duty to society in this field, but if they do, and a system of rotation is used, 
then adequate representation seems possible to me without the establishment 
of the public defender office and without an undue burden on the individual 
attorneys. 

The appointive system can lead to real hardships, and I have felt for a good 
while that there should be a provision made whereby if a case lasts over 2 trial 
days and is not being unduly prolonged by the tactics of an appointed counsel 
that then in the judge’s discretion the appointed counsel could be paid on order 
of the judge a daily fee for all additional time spent on the case and in special 
eases for preparation for trial. I also think that where an appeal is not frivo- 
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lous that appointed counsel should be provided with expenses and per diem in 
order to appear before the court of appeals. 

I am much concerned with the problem which you point out in your remarks 
concerning the availability of witnesses and concerning expert witnesses to the 
indigent accused. Just today I have a case for trial in which the crucial testi- 
mony was that of handwriting experts. Prior to the trial I gave court- 
appointed counsel the right to hire a handwriting expert at a rate not to exceed 
$100 a day. He comes to court today equipped with a report from one who is 
undoubtedly the top handwriting expert in this district and he is available to 
him for trial. Certainly Government funds should be available for witnesses 
including experts when in the trial judge’s discretion such funds are needed. 

I know your real interest is in improving on the administration of justice in 
this country, and I want you to know that I have voiced the above objections with 
a great deal of hesitancy on my part because of yours and other distinguished 
people’s interest in this bill. However, I am sure you wanted my frank opinion 
and it well may be that I am overestimating the desire of U.S. at- 
torneys, judges, investigators, and court-appointed counsel to see that the in- 
digent defendant receives a fair trial. In other words, I may be going over- 
board on my faith in human nature. I also realize the need for better protec- 
tion of indigents in many local courts, but I have some reservation for the need 
of it in certain State and Federal courts. It well may be that like Caesar’s 
wife the Federal courts must remain above suspicion and that the small cost 
and advantages of the proposed bill outweigh my objections. In summary I am 
not against such a bill on principle, and I recognize many arguments that have 
been advanced in its behalf; but I remain somewhat skeptical of the need for it 
based only on my own experience as a U.S. attorney and a judge. * * * 

(8) I am not sure that my experience is quite broad enough to properly 
evaluate the question of a public defender. We have handled the situation in 
our district unusually well. I think all of the defendants have been well 
represented, and that no injustice has resulted. 

It is my opinion that if a public defender were available, that 95 percent of 
all persons charged with crime regardless of their financial condition would 
seek to be represented by such counsel. We find it almost universally true that 
people who have good jobs say they are unable to employ counsel and request 
the court to appoint counsel for them. 

My own thought is that it would slow up the administration of criminal 
justice in our district very substantially. I think judges soon know whether 
or not those who are charged with crime are, as we say, playing horse with 
us and are willing to gamble on the hope that maybe there is some way they can 
avoid paying the penalty for their crime. 

Our bar has been very cooperative in rendering legal assistance to all those 
who are in need of it. Without expressing an opinion as to what may be good 
for other sections of the country, it is my thought that it would not be of 
substantial assistance to us here. 

(9) * * * In my opinion the present system of court-appointed, unpaid 
counsel provides fair and adequate representation for indigent defendants ap- 
pearing before this district court. 

(10) I have had no experience as a member of the bar or on the bench, with 
a public defender system, and hence I have no firsthand information as to its 
merits or demerits in practice. I do not share the view, however, that there 
is any crying need for such a system, nor that our present system is inadequate. 
It has been my observation that the bar has, without notable exception, willingly 
accepted the trying and sometimes onerous duty of defending indigent defendants 
without charge, and as a part of the obligation of the profession. It likewise 
has been my observation that uniformly such defendants have been well repre- 
sented and advised. 

You note in your article that figures for a recent year show that of the con- 
victions in the Federal courts in criminal cases 90 percent resulted from pleas 
of guilty; and I gather the impression that from this circumstance you draw 
the conclusion that some substantial portion of those who were convicted upon 
their guilty pleas in fact were innocent, and that they were inadequately repre- 
sented by court-appointed counsel. In my judgment, this does not necessarily 
follow. The high percentage of pleas of guilty seems to me rather to reflect 
credit upon our present Federal system ; and results, I believe, from the common 
belief that truth and the justice will prevail in the Federal court, and that 
those who in fact are guilty fare better by admitting their guilt and requesting 
clemency, than otherwise. 
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Those who show surprise at this 90-percent figure, I believe, lose sight of the 
fact that many safeguards are afforded to an accused before he reaches the point 
of trial in the district court. The grand jury must find sufficient evidence to 
show his probable guilt; the U.S. attorney must, in good conscience, be 
convinced of his guilt; and in entering a plea of guilty the defendant must con- 
vinee the judge that he is in fact guilty, and that he makes the plea freely, 
voluntarily, and without reservation. When, in addition thereto, he is afforded 
the advice and help of counsel, the instance in which one may be wrongly con- 
victed a a plea of guilty is most rare. I have yet to see one which I recognized 
as such. 

I note the reference in your article to the Hillman case, an incident which 
occurred some 16 years ago in a State court, No doubt, with the various sys- 
tems, and with the various types of individuals who administer them found in 
the various States, there will be instances of injustice. Occasionally, there may 
be such in our Federal system; for so long as judges and jurors are human, 
occasionally they will err. But I believe I would be safe in saying that you 
may search the records of our Federal courts for a long, long while before you 
will find an instance where an indigent defendant, represented by court-ap- 
pointed counsel, has lost any substantial right through inadequate representa- 
tion. In my experience, it is more apt to occur where the defendant employs 
incompetent counsel of his own choosing. 

Permit me one last observation. I suspect that before long some system such 
as you endorse will be enacted. I suggest that if the court is to appoint the 
defender, either on a salary or per diem basis, the compensation to be paid such 
defender should be adequate. It appears to me somewhat incongruous for the 
Government to be prosecuting and defending the same individual at the same 
time. However, if the principle be accepted that the Government should defend, 
then it should defend adequately. It is equally ineongruous to support a 
State’s attorney with a large staff, receiving entirely adequate compensation, 
while defending with an inadequately staffed and compensated force. 


(6) The only representative of a law school who opposed any 
change in the present method of appointing counsel for indigent de- 
fendants supported his position as follows: 


(1) I am completely sympathetic with the objectives of your bill to provide 
experienced counsel to indigent defendants charged with Federal crime. How- 
ever, I am opposed to the method by which you seek to achieve these objectives. 
In short, I'am not in favor of H.R. 4185, 86th Congress, Ist session. 

Most of the objections which I have to your proposal are set forth in an article 
by Orison S. Marden (29 New York State Bar Bulletin 289 (1957)). Mr. 
ggg in his article favors a public defender system—but with some qualifica- 

ons. 

I might also add that I believe there are presently many higher priorities for 
the tax dollar than financing the bill in question. 


_ (e) American Bar Association members who oppceed any change 
in the present method of appointing counsel for indigent defendants 
support their position as follows: 


(1) I appreciate you asking my comments on this bill and I think that the 
bill has some merit, although I do not believe it is needed in the district courts 
here in Missouri. 

Under the State procedure in Missouri we have no provision for the payment 
of counsel for representing indigent defendants. I have always felt that these 
people are adequately defended under our present system, and I do not believe 
that payment of a small fee to counsel would provide any better defense than 
these people are now getting under the present system. I have always feared 
that providing a small amount, such as $35 a day, for representing indigent 
people would attract some members of the bar to actively solicit this type of 
business who are, unfortunately, not able to make a living in the general practice. 

Of course, as stated above, we do not have much of a problem here in 
Missouri, and perhaps your bill is needed in the more densely populated areas in 
the East than it is out herein the Middle West. 

(2) You asked for my own personal view, which is: I am unalterably opposed 
to a public defender in the U.S. district court, principally because it would be 
putting defense of people into politics. I would think that the Kefauver crime 
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investigation in New York would make one shudder to think what might happen 
if one was accused of crime and had to depend on a political defender. In the 
second place, it is the duty of the bar to provide counsel for persons who cannot 
employ their own counsel and, from my observation, it has worked well and will 
continue to work well if it is left alone. I would have no objection and rather 
think it would be a good idea to provide a modest compensation for lawyers 
appointed to defend indigents. I make this observation because often a lawyer 
gives considerable time in defense of a case, and also is required to do some 
traveling which requires him to spend some of his own money. It would seem 
to me that to allow a maximum of $100 for the defense of a felony in the Federal 
courts, the payment of same to be within the discretion of the judge, would be 
pe more satisfactory than having some political hack defend a person accused 
me. 

oe public-defender business impresses me as being one more step toward 
socialism. 

(3) In my opinion, there is no necessity for the creation of a public-defender 
office in the Federal courts. These are the reasons for my opinion: 

1. The average defendant in any of our courts, State and Federal, does 
not require the services of a public defender inasmuch as he is financially 
able to pay for counsel. 

2. From my observation, the creation of a publie-defender office tends to 
build up an elaborate and expensive agency beyond the requirements of 
a process and equal protection which we expect under our system of 
aw. 

3. Appointment by the court of counsel to defend an indigent defendant 
is adequate in all cases I have observed. In fact, it is my experience, 
particularly where young members of the bar are appointed as defenders, 
that they do their work conscientiously and afford the defendant a good or 
better service than he would obtain if he was financially able to engage 
counsel. 

4. In my experience, defendants, who are financially able to engage 
counsel, seek the services of a public defender and make every effort to 
hide their financial status so that they will come within the rule which 
permits them to have the taxpayers support their defense. In other words, 
abuses creep into the system and some of the defendants are experts at 
hiding assets and pleading poverty. 

5. The bar associations and other groups often provide legal services 
to indigent persons, including Gefendants in criminal cases. 

6. The creation of a public-defender office would impose upon the tax- 
payer the burden of supporting a new bureaucracy. 

I realize that there may be exceptional cases where a public defender would 
be desirable as, for example, where a judge does not give sufficient reflection 
and consideration to the appointment of counsel. However, in my opinion, this 
could be overcome by a rule or statute which would impose on every Federal 
judge general rules of conduct with reference to selection of counsel and 
provide for appellate procedure in such cases at nominal cost to the defendant 
who claims that he was not adequately defended, or who might be able to 
sustain a claim that there had been a miscarriage of justice in his case. 

(4) I appreciate the fact that many people think the legal profession is 
fraught with old fuddy-duddies that do not like change. Maybe I am one of the 
slow changers * * *. 

My opinion is the establishment of a public-defender system for our Federal 
courts will only result in additional bureaucracy. I doubt if “skilled and 
experienced” lawyers, who are conscientious, may be had for $10,000 a year 
for full-time service. Except for a very few oldtimers who have retained their 
appointments regardless of which political party was in the saddle, most of 
our local assistant U.S. attorneys are young and not too experienced. Your 
article refers to the court-appointed counsel as “usually inexperienced.” 

A lawyer must expect to do some work without compensation. It is the lot 
of most professional people. I am not in favor of your bill. 

(5) I am opposed to further socialization of the practice of law. The fact 
that public defenders in State courts including California have been function- 
ing with great success for more than 40 years, does not relieve the legal 
profession of its basic duty, never to refuse “for considerations personal to 
himself the cause of the defenseless and the oppressed.” 
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In the U.S. district courts here, panels of Los Angeles Bar Association lawyers 
for indigent defense have been for 15 years handling unable-to-pay-private- 
counsel defendants’ caseS, with reasonable success, in the trial courts and in 
courts of review. Some of us have paid out our own money for long-distance 
ealls and other outlays. If your committee could consistently recommend legis- 
lation to provide a fund to meet necessary investigation and appellate expense, 
it would be a good move. 

It is each lawyer’s obligation to devote “some of his time to the upbuilding of 
the profession to which he belongs,” as Theodore Roosevelt well said. We need 
more personal moral responsibility and less bureaucracy in the practice of law. 

(6) I am of the opinion that the committee should reject the pending bill 
H.R. 4185, which would provide at the expense of the Government counsel for 
indigent defendants in criminal cases in district courts. 

But few persons are falsely accused. It is very rare that prosecuting officers 
are unfair in their prosecutions. The remedy for crime is not to make it easier 
for the accused to escape. If there be a remedy, it involves moral leadership 
and proper training, and more certain convictions. 

(7) You asked my opinion as to whether the bill has merit. In my opinion, 
it does not have merit. You asked whether I prefer an alternative system 
and whether the system of court-appointed, unpaid counsel for indigent de- 
fendants provides fair and adequate representation. In my opinion it does. 
There are obligations which the legal profession owes to the public. Among 
these obligations is to see that no one be unrepresented who wants representa- 
tion. To pay members of the legal profession for performing this obligation 
is like paying doctors to perform in the charity clinics. To remove this obliga- 
tion from the legal profession and have the State take it over violates all con- 
cepts pertaining to the legal profession. It is difficult for me to understand 
how members of the legal profession on your committee could fail to see this 
obvious fact. 

(8) I hope there will never be a time when it can be said that lawyers, as a 
profession, are not within reach of the needy. Justice should never be placed 
in the luxury category or beyond the reach of the poorest citizen. 

Justice has no real meaning for anyone unless skilled assistance in the in- 
tricacies of our laws is available for everyone. The protection of the dignity 
and worth of every human being depends on whether the poor as well as the 
rich are able fairly to assert their rights. 

As the medical profession rejoices in its opportunity to serve in the free medi- 
cal clinics, so the lawyers ought to rejoice in serving in free legal clinics. 

A license to practice law gives the lawyer not only a right to earn a livelihood 
in the performance of legal services, but also makes him a member of a great 
profession whose obligation it is to see that justice under law is a reality for 
all of our people. 

The obligation to furnish “legal aid’ ought not to be unloaded upon the public 
or the taxpayer; traditionally it rests upon a great profession as an incident 
of the privileges the lawyers enjoy. If legal aid is placed upon the shoulders 
of the taxpayer or upon the community chest, the lawyers are passing up one 
of their greatest opportunities to maintain their proper professional status in 
the eyes of the public. 

This is particularly so in respect to criminal practice. If the State prosecutes 
and the State defends, it seems to me we are well on our way to socialization 
of the practice of law. Should there come a time when the individual lawyer 
has no sense of responsibility for charity, in civil matters and in criminal 
matters, he has lost his character and his prestige in the community. 

I still like to hope that, although lawyers very preperly in the cities have 
joined together in financing a Legal Aid Society to supply legal assistance in 
civil matters, an indigent person accused of crime can still get first-rate repre- 
sentation and equal justice through the court’s appointing good and reputable 
lawyers to undertake the defense. 

I know it is sometimes contended that court-appointed lawyers render in- 
adequate service in criminal matters. That is not so in Atlanta or in Georgia, 
and I think it is not so generally. As an illustration, I was addressing the 
Cleveland Bar Association 3 or 4 years ago and discovered that the lawyers of 
that city had just organized to provide legal representation for several indigent 
defendants accused of Communist insurrection—a blue stocking team of lawyers 
whose services in that particular matter could not have been retained for less 
than a quarter of a million dollars. As it was, the bar there selected some of 
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the best trial lawyers in the largest firms of that city and underwrote the pro- 
fessional charges. ‘That is an illustration of the legal profession functioning 
in the great tradition. 

I am by no means certain that taxpaid public defenders, no matter how 
earnest they may be, are going to have the burning incentive and the dedicated 
devotion to the individual criminal defendant to do the kind of work that the 
court appointed lawyer does. 

It troubles me to see the State furnishing the judge, the prosecutor and the 
defender. It is a sad day for the legal profession when this comes to pass. 
It is only one step removed from furnishing such an apparatus to serve not 
only in paupers’ cases but in the cases of the well to do. 

I return to my defense of the dignity and worth of every human being and 
the importance that they all get even-handed justice regardless of economic 
circumstances. 

I would like to hope that the legal profession will continue to have a lively 
sense of social accountability and will not willingly surrender its greatest 
opportunity to maintain its character and prestige before the public. 

(9) Isn’t there any end to creating new ways to increase the taxpayer's 
burden. Let’s stop spending and start saving. Nobody is going to complain 
if the present system of defending indigents is continued, but a lot of complaints 
are in the offing at more and more spending. 

(10) Frankly, I am much more impressed with the need for protection of 
the law-abiding majority of the public from criminals and criminal defendants, 
indigent or otherwise, than I am with the need for further or additional safe- 
guards for criminal defendants. 

I think the pendulum has swung much too far already in the direction of the 
philosophy represented by H.R. 4185. I think further that the Supreme Court 
of the United States has put an almost unconscionable burden on the Govern- 
ment with respect to those who violate our laws, 

The opinion has been expressed by many that, by and large, the average 
public defender will be no more competent than the average prosecuting at- 
torney, probably less so, and that the average prosecuting attorney is less com- 
petent than the average lawyer. He may be a fine politician, but it doesn’t 
follow that he is the equal, morally or in legal ability, of his fellows engaged 
in private practice. 

Aside from those considerations, it would appear that, at least in this juris- 
diction, the competency of court-appointed counsel is superior to that of counsel 
who could be employed on a salaried basis. 

Another thought that concerns me is the possibility of collusion between the 
prosecuting attorney and the public defender. I can see a great risk there, but 
more important I can anticipate unfounded charges of collusion by disappointed 
defendants and many, many others which will be believed. 

I am not in favor of H.R. 4185 or any other public-defender system, especially 
in this part of the country. 

If I were in favor of a public-defender system, it would be one providing 
free legal representation for everyone, rich or poor, in the municipal, traffic, 
justice of the peace, and similar courts, not in the trial courts of general jur- 
isdiction and certainly not in the Federal courts. 

It is in the lowest courts where people find or are denied “justice” ; it is there 
that the very great majority form their opinions of lawyers, judges, courts, 
the Constitution, and the judicial system. It is there where the “adversary 
system” should really function. 

(11) It is my opinion that your bill has some merit, but believe that it applies 
more to the thickly populated districts rather than the United States as a whole. 
Although I do not know of my own knowledge, I have no doubt that probably 
places like New York, Chicago, and Los Angeles, and maybe some other 
jurisdictions, have a dire need for a public defender. However, in the district 
of Wyoming it is my opinion that no such need exists. 

The general rule in this district is that some of the younger lawyers are ap- 
pointed to defend indigent defendants and, while in a few instances it might 
create a hardship, for the most part these young gentlemen are paid for their 
efforts by the experience that they gain. 

I certainly oppose any attempt to increase the cost of government by the 
appointment of unneeded public officials. By the same token, I think that the 
administration of justice and the protection of our individual rights is most 
important. However, I feel that such a bill would open the gate for the ap- 
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pointment of public defenders in many instances where they are not needed 
and would serve no useful purpose. 

Certainly we lawyers,.when we took our oath, contemplated, or at least I did, 
that there would be a certain amount of consultations and advice given tor 
which I would receive no remuneration, and that it would be charged to ex- 
perience and charity. Certainly we must contemplate giving to the indigent the 
benefit of our knowledge for their protection in this great country of ours, as 
well as that to the client who can afford to pay. 

Therefore, it is my conclusion that in Wyoming the situation is not critical 
and the necessity of a public defender does not exist. However, it may in other 
districts with which I am not familiar. 

(12) My present opinion is that the system of the court appointing counsel 
for indigent defendants is an ample answer to a question which does not have 
any pat answers. 

My objections to a so-called official defender is that it adds one more person 
to the payroll and I think that the taxpayers are already burdened beyond 
endurance. 

Sad experience has taught me that there is no such thing as a temporary 
officeholder or a temporary tax. 

(13) It was the feeling of the committee that such a system was not needed 
here in the State of Maine. I was instructed to write you to this effect, as be 
ing the opinion of the members of the executive committee. 

(14) I have given careful consideration to H.R. 4185 and it is my opinion 
that the present system of court-appointed, unpaid counsel for indigent de 
fendants in our Federal courts provides fair and adequate representation. I 
believe that H.R. 4185 would take away from the members of the bar an estab- 
lished and traditional duty; that the system contemplated in H.R. 4185 would 
be very expensive; that once the system contemplated in this bill was estab- 
lished, that there could be no end to extensions of the principles and ideas em- 
bodied therein; and that it would be difficult to insure that only cases of in- 
digents would be handled thereunder. It is further my belief that the bar associa- 
tions in the United States today are adequate to deal with any problems that 
may exist in the present system and it is further my belief that even under 
the present system that court-appointed counsel should not be paid. 
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